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property only, 3 Law Rec 146 

Copy of proposed answer i^ould be 

served in motion Ibo opien default, 3 Law Rec. 212 

Motion for judgm>ent upon frivolous, 

when made, 3 Law Rec 214 

Its effect upon right to umend as of 

course, 3 Law Rec 214 

Supplementlal, when leave should be 

granted, 3 Law Rec 223 

SuflBcitency not passed upon, 3 Law 

Rec 223 

See " Pleading." 

APPEAL. Dnti'es of thtei 'appellant defined, 37 

a p. R .' 206 

'Oase on, must contain material evi- 
dence, 37 C. P. R 206 

Where, in the order of reversal the Ap- 
pellate Division dOtes not specify Ithe ground, 
the Count of Appeals must pfleeume that 
the judgment was not reversed upon a ques- 
tion of fact, 37 C. P. R 253 

Prom an order denying a motion for a 

n^w trial based upon a ground specified in 

section 999 of the Code, 37 C P. R. 350 

A director appealing from a final judg- 
ment entered against him alone in a credi- 
Itar's action may review the interlocutory 
judgment eeHalblishing the liability of the di- 
rector, 38 C. P. R 273 

Judgment of rJeversaJ on appeal by 

some directors of corporation in action to 
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enforce tlieir statutory liabilities inimres to 

benefit of one not appealing, 38 C. P. R 473 

On appeal fnwn order granting new 

Krilaly Appellate Division will refer to opin- 
ion ibelow, 38 O. P. R 415 

Notiioe of enltry of judgment as "en- 

itleired herein in the office of the clerk of thte 
court within named" is sufficiemt to limit 

time to appeal, 38 C. P. R — 340 

^An undertaking must be filed to obtain 

stay of proceedings upon appeal from decree 
of Surrogate removing execu-trix, 38 O. 

P. R 210 

— TJndertakiiig on appeal held not to stay 
proceedings upon judgment for removal of 

obstruotionfl, 38 O. P. R 4S^ 

^Appellate Oourt will not review mterits 

of abritrator's decision where no error ap- 
pears on face of award, 38 O. P. R 241 

^Appelllate Division has power to i)ermit 

filing of new undertaking to perfect appeal 

from Surrogaite's Court, 38 C. P. R 352 

Th«e preparation, settlement and filing 

of case is a part of record of court below, 
and diefault must 'be relieved at Special 
Term; after case settled and filed, any d^ 
fault must be cured on motion before Ap- 
pellate Division, 38 O. P. R 60 

^Uindertaking given on appeal to Api)el- 

late Division from Surrogate's deci:*ee is not 
governed by Code Oiv. Proc., 'Sect 1335, as 

to justification of sureties, 38 O. P. R 352 

^When a defendant failing to ask that 

the compMnt be madle more definite, can- 
not complain on appeal that no cau^ of 

action is statted, 39 O. P. R 192 

^A SIbate officer, bringing an action, 

failed to move his case for trial, on the day 
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eelectedy hvs moitiom to Bet the case for trial 
on a later diaj was addressed tx> the dis- 
cretion of the Oourt, 39 C P. R 249 

^Whlere thie Appellate Division is silenit 

as *o the grounds of reversal, it is assumed 
to be a reversal on question of law, 39 O. 

P. R 261 

Form of Oase, 1 Law Rtee 208 

^Service of Notice, 1 Law Rec 207 

From Surrogate's Decree, Stay, 1 Law 

Rtec 144 

Suggestion of Apptellate Oourt, 1 Law 

Rec 101 

Stay of Proceedings on by Lower Oourt, 

1 lA-w Rec 101 

From Taxa/tion of Oosts, 1 Law Rec. . . 51 

Service of written notice of entry of 

judgment or order necessary, even whJen the 
appfeal is Itaken from a judgment or order 
entered by appellant himself, 2 Law Rec . . . 117 

^Party undertaking to limit time for, 

held to strict practi<!e. Actual knowledge 
of entry of order does not set time running 

or dispense with notice, 2 Law Rtec 117 

See Undertaking. 

See Notice of Appeal. 

Notice of, to Oouifts of Appeals when 

time expires, 3 Law RIec. 210 



APPLIOATION TO OOURT— For services of 
summons on a Lunieutic, 3 Law Riec 21 



APPOINTMENT OF AIPPR1AISER»— See Ap- 
praaserBL 
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!A>PPBAISEBS^Appioii]itii|eint of, inade only 
upon the applicajtion' of exiecu/tor or admin- 
itsptratoir, 3 Law Rec. 27 



ARBITRATION— See also Appeal. 

'An aiward under a enibmission is pre- 

cnimied to ibe correct, 38 O. P. R 241 

Arbitrator has power to determine SA 

to right to inltefrest, 38 C. P. R 241 

^Under Lease, 1 Law Rlec 179 



ARREST — ^Provisions of the Oivil Code relating 
to tarrest in actions on contract do not ap- 
ply to an action in Justice Court, 38 C. P. 

R 363 

^When an affidavit used to obtain an or- 
der of arrest in action for fraud in ithe sale 

of a picture, is suffllcient, 39 O. P. R 91 

See " HABEAS OOBPUS," 39 C. P. B. 

See UNDEBTAKING, 2 Law Blec 

^In an action for libel, what averments 

in 'affidavit privileged, 2 Law Bee 155 

In judgment creditor'B action on ground 

of fraud, when vacated, 2 Law Rec 49 

Order of, can be sustained only on 

ground on whidh it was procured, 2 Law 

Rec 102 

Order of, scandalous matter contained 

in affidiavit on can be stricken out, 2 Law 

Rec 101 

Order of, mottion to vacate, 3 Law Rec. 183 

Insufficiency of complaint in, 3 Law 

Rec 183 
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ASiSBSSMEINT. Of damages, upon remittitur 
from Oourt of Appealts, where assesBed, 3 

Law Rec 110 

Review of, 1 Law Blec 32, 211, 250 

^And 1>axatioa of Non-B€sident, 1 Law 

Bee 215 



ASSETS, of Decedent, 1 Law Hec 18 

Bemoval of, 1 Law Bee. 19 

Equiitable, how reached in judgment 

creditor's action, 2 Law Bee 119 

^Bieted eetaite undtor eontmct of sale at the 

time of decedent's deartih are such, 2 Law 
Bee 165 



ASSIGNEE, Estoppel, 1 Law Bee 189 

^Accounting of, 1 Law Bee 14 

Sale of Assets, 1 Law Bee 2 

Has no power to open a judgment 

againi^ amgnor when satisfied, 2 Law Bee. 74 

Not a public officer, 2 Law Bee 74 

^Of claim against an estate, may main- 
tain same action as other creditors, 2 Law 

Bee 106 

^Accounting of, wi*h assignor, 3 Law 

Bee. . 33 

^When not allowed counsel fees, 3 Law 

Bee 87 

Of creditor can compel administratrix 

to account, 3 Law Rec -. .^ 208 



ASSIGNMENT OF ACTION. A cause of ac- 
tion for a wrong dontB to an estate by false 
represenitaitions on sale of certain property 
is assignable, 37 O. P. B. 102 
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■Of Oteim. When a -cliaiin or demand 



may 'be transferred, 37 C P. R 158 

— —Of trust income, see Trusts, 38 O. P. R. 

^Validity Presumed, 1 Law Ree 189 

^A-ccounting under, 1 Law Rec 14 



ASSIGNOR— H)as thie right to select his as- 
signee ; wife may be chosen, 2 Law Rec 76 



ASSOCIATIONS. The county committtee of a 
political parly can be sued as a voluntary 
association, 39 O. P. R 296 



ATTA€IHMENT. Ex'cessive fees of sheriflf. Re- 

tumi of property, 37 O. P. R. 183 

^Affidavit for warranlt of attachment 

held to be insuflalcient, 38 C P. R 103 

Oomplaint held to state sufficieat 

ground for wrilj of, against non-resident, 38 

O. P. R 269 

When an attachment in an action 

brought to recover price of a locomotive, 
sold to def endault based on affidavit that the 
defendant is a foreign corporation, will not 

be granlted, 39 C. P. R 105 

^A warrant cannot be issued against real 

property, when brought by the holder of a 
note to charge the real estate of a deceased 

maker, 39 O. P. R 347 

It is in the nature of a proceeding in 

rem., 39 G P. R 347 

Jurisdidtion, 1 Law Rec 217 

^Suflbsequent, 1 Law Rec 207 

^Affidavit, 1 Law Rec. , 194 

^Inventory by Sheriff, 1 Law Rec 197 
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-liquor Tax Oertificafte, 1 Law Rec 197 

-Preferned Oauee, 1 Law Rec 109 

•Merits of thie Ajotion, 1 Law Rec 91 

■Notice of Levy, 1 Law Rec 93 



-AgainBt thie persan, 1 Law Rec 6, 77 

-Pending Appeal, 1 Law Rec 54 

-Frciudulenft Tranefer, 1 Law Rec 60 

-Vacating on Papere, 1 Law Bee 32 

-Second, 1 Law Rec 32 

-fraudulent Transfer, 1 Law Rec 3 

-Affidavit for, 1 Law Rlec 3 



Domestic Oorporation, 1 Law Rec 4 

Unlawful Preferences, 1 Law Rec 4 

Grounds of, 1 Law Rec 5 

Service of, 1 Law Rec 201 

Service of, 1 Law Rec 243 

Affidavit of Exacts, 1 Law Ree. 216 

Previous Application, 1 Law Rec 236 

^Affildavit for, 1 Law Rec 246 

Several, 1 Law Rlec 37 

Property must be capable of manual de- 
livery, 2 Law Rec ,. 25 

How service *o be made of warrant 

when iwpoperty otherwise, 2 Law Rec 25 

^Motiiion to vacate, court has -pcmer to 

amend a warrant in, 2 Law Rlec 176 

Motion to vacate not granted, whea, 

affidavit has no venue, defect does not ren- 
der affidavit void; may be oorpected by 

amendment, 2 Law Riec 219 

^Motion to vacate, sufficiency of proof, 

wliat affidavit must contain, 2 Law Rec 137 

Warrant of, not original process, may 

be amended, 2 Law Rec 176 

^When examination of third party will 

njot be required, 2 Law Rec 169 

—-Omission as to residence of plaintiff, 
fatal, 3 Law Rec 43 



VOLUMEl XL 239 



Page 

^When wrongful, 3 Law Bee 55 

^Vacating sanie, 3 Law Rec 65 

Form as *a averment as to •counter- 
claim, 3 Law Rec 65 

Motion to vacate; necessary recital's in, 

3 Law Kec 190 

Wh'al; summons must con'tedni, 3 Law 

Rec 200 

ATTORNEY, who buys claims "with the in- 
tent and for ithe purpose of bringing an ac- 
tion thereon,^* is denied thie aid of the courts, 

37 O. P. R 105 

Orders may be served on, 1 Law Rec. . 225 

^Privilege of, 1 Law Rec. : 195 

Removal of, 1 Law Rec 142 

Lien of, for services, 1 Law Rec 142 

Lien, Refterence, 1 Law Rec 76 

Compelled to diisclose client's residence, 

2 Law Rec 57 

^Bill for services, long account, com- 
pulsory reference, when ordered, 2 Law 

Rec 163 

Oiannot waive issuiance of citation, 

when, 2 Law Rec 34 

Substitution of, consent of alttomeys 

not sufficient, party cannot change his at- 
torney without leave of court, 2 Law Rec . . . 194 
— — Defendant's attorneys no lien unless 
counterclaim seft up in answer. Rightb of 
plaintiff when defendant bias settled, 2 Law 

Rec 96 

'Who must subscribe Notice of Apx)^, 

3 Law Rec 16 

Right to retein papers, 3 Law Rec 72 

lAluthbrity of, in a motion for alimony, 

3 Law Rec 132 

Okdm of, may be referred, 3 Law Rec. . 25 
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ATTORNEY AiNiD CLIENT. Wh«it miscon- 
diiet OB the pait of an attomley justifleB his 

diBbannerit, 37 C. P. R 34 

Selling out clients, 37 C P. R 34 

Etnfoircemenft of lien to la cause of ac- 
tion, 37 C. P. R. 113 

See Champerty and Maintenance. 

^Actions to enforce an attorney's lien 

upon a cause of action which has been set- 
tled without his consent, 37 C. P. R 152 

^Ref usal of attorney to answer questions 

as ground for disbarment, 38 C. P. R 217 

— — ^An aitrttomey who is admitted to bar in 
this State will «be disbarred, under Code 
Civ. Proc., Sect. 66, where Ihe suppressed 
&ict that he had previously been disbarned 

in another State, 38 C. P. R. 63 

^Abbomey is not guiWy of misconduct by 

aiding client to escape from State in ab- 
sence of proof of intenltfion ta forfeit bail, 38 

C. P. R. 217 

^Attorney is guilty of unprofesedonal 

conduct by practicing under name of dis- 
barred aibtaPdey, 38 C. P. R 217 

^Dlefense lb disbarment held to be insuf- 
ficient, 38 C. P. R 53 

Mere fact that attorney is to receive 

ten per cent, of recovery does noit rtender 

agreement unconscionable, 38 C. P. R 396 

^Attomey^s lien attaches to fund in 

hands of defendant, 38 C. P. R 160 

^Abtomey^s lien is not defeated by plain- 
tiff's settlement of an action for injuTies, 

38 C. P. R. 160 

^A client is a necessary paity ttlo a pro- 
ceeding to enforce an attorney's lien, 38 C. 

P. R. 160 

^Attorney hias no lien under Code Civ. 



VOLUME XL 241 



Page 

Proc.y Sleet. 66, entitling him to enljer judg- 
ment on appeal, 38 C. P. B 356 

^Accumulation from trust created for 

support and educatkm of beneficiary, and 
wrongfully withheld by (trustees, is subject 
under Oode Oiv. Proc., Sect. 66, to lien of 
attorney in successful proceeding to compel 
llrustlees to pay over (Annfotated), 38 O. 

P. Bs • .' 38 

Court may, upon i)etition of client or 

•attorney, determine and enforce latter's 

lien, 38 O. P. B 489 

^Ax)poinlbment of receiver of client^s 

property does not defeat lien of attormey, 38 

O. P. R 489 

^Determinaltion of 'atDomey's fees in neg- 
ligence aiction brought for an infant suing 
as poor persion in State Court, but trans- 
ferred to Federal Court, should be remitted 
to the Surrc^ate, before whom the matter of 
the infooit's guardianship is pending, 38 C. 

P. B. 283 

The attorney should sign a stipulation 

waiving right of secrecy as to knowledge ac- 
quired by physidJans who attended client, 

38 C. P. B 135 

Only duly adtaBtted attorneys may 

ixractice in the Municipal Courts, 39 C. P. B. 17 

^Has a lien for his services upon the 

amount received in seWJement, 39 C. P. B . . 17 

^Enforcement of Ken, 39 C. P. B > 17 

^A retainer signfed 5)y one who had suf- 
fered personal injuries, at the instance of 
an unknown party who asked him if he 
needed money, and who promised to call 
again, is not invalid, under section 66, 39 O. 

P. B. lai 

The Supreme Court hias powier over its 
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aitttomefyci lat law to compel Ijhem to deal 

fairly wiitlh their clients, 39 O. P. B 127 

Report of referee as to fees, 39 O. P. R. 127 

The proceeding to delbennine the com- 

I>ensation of an abtomey is a special pro- 
ceeding, 39 C P. B 127 

^Purchasing client's property which they 

had deposirtted as collateral security, 39 O. 

P. B. 192 

Bvidfence shiowing a petition to compel 

an lattitomey to turn over money alleged to 
have been collected by him, examined, 39 C 

P. R 265 

^An afibomey having claim to one-^half of 

plaintiff's money cam havie satisfaction of 
judgment set aside, 39 C. P. R 363 



ATYTORNBY IN PACT. See Principal and 
Agents 38 O. P. B 



BANKRUPTCY. Where a bankrupt was en- 
titled to the discharge of a judgmenit 
against his firm, based on a debt provable 
in the bankruptcy proceedings, 37 O. P. R. . 317 

Of clile<ntt does not defeat attorney's 

right to enforce lien attaching four months' 

prior to proceedings, 38 C. P. R 489 

The title to property notti described in 

■schedules of bankrupt is in the trustee, 38 
0. P. R 48 

BILL. Acceptance of, 3 Law Bee 48 

Of Exceptions, Porm of, 1 Law Bee 118 
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BILL OF LADING — ^Delivery of, for the pur- 
po&e of BecuTing payment of drafts, suf- 
ficient to pasB title, 3 La'w Bee 55 



BILL OF PARTIOULAESr-The right of a de- 
fendant to a bill of piaFilculars may not be 
denied, on the ground itbat the defendant 
knew as much about the cause of an accident 

as this pkdutiflf, 39 C. P. R 241 

See Pl^ding. 

^A motion for bill of particulars made 

before answer is premature, 39 C P. R 162 

'See Discovery. 

Particulars, 1 Law Rec 215 

Conversion, 1 Law Rec. 255 

Details of claims, 1 Law Rec. 26 

^Negligence, 1 Law Rlec 16 

Slander, 1 Law Rec 73, 97 

To frame answer, 2 Laiw Rec 41 

^Whialt moving party must swear t?o, 3 

Law Rec 7 



BOND— On appeal, see Appeal, 38 C. P. R. 

By offilcer of a private corporation; 

g*ood only for the time for which it is given^ 

2 Law Rec 100 

In' mlechanic^s lien, becomes a sabsltd- 

tnte ftw, 2 Law Rec 47 

Guaranty of payment of, 3 Law Rec. . . 31 

BOOKS. Production of , 1 Law Rec 9 

BREACH OF OONTRA'CT. There can be no 
recovery for wages stipulated for, except 
services have been rendlered, 2 Law Rec 16 
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BUILDING lAW, Plans, 1 Law Rec 250 

^And M. L. Ass'ns, Tazati<m of, 1 Law 

Rec 48 



c 

OIAILBNDAB — Improperly on, muHt be accord- 
ing to dtaite of issue, 2 Law Bee 18 

Motion to strike cause from day calen- 
dar, when gnaonted, 2 Law Bee 202 

^When a motion to strikle from should 

ibe granted, 2 Law Bee 191 

Oau<9e improperly on, 3 Law Bee 3 



OAiSB. Form of, 1 Law Bee 208 

Selbtlement by Consent, 1 Law Bee 191 

^Be-Sefetlement of, 1 Law Bee 191 

^Amendments of samle, where made, 2 

Law Bee 49 

Evidence taken on trial not to be 

stricken out by trial judge, 2 Law Bee 105 

See AMENDMEINTS. 



OAIJISE OF AOTION. Improperly on calen- 

dlar, 3 Law Bee 3 

But one, where complaint sets up differ- 
ent grounds and distinct theorJee for a re- 
covery upon a single claim, 3 Law Bee 8 

But one, what is ttihe test, 3 Law Bee. . . 8 

Two more perfect causes of action must 

be improperly united to 'warrant demurrer 

for misjoinder, 3 Law Bee 99 

Change of. See Pleading; Joinder of 

Cause of Action, Calender, 37 C. P. B. 
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OBKTIPiaATE OP INOORPORATION, 1 Law 
Bee 16 



OERTIORAiBI. to Review Assessnuent, 1 Law 
Bee 33 



CHAMBERS. Praetice at, 1 Law Ree 119 



CHANGE OP NAMiE, 1 Law Bee 91 



CHAMPERTOU® CONDUCT. What miacon- 
duct on the piart of an aUtxxmey juistifies his 

disbarmemt, 37 C. P. R 34 

Selling out elients, 37 O. P. R 34 



CHAMPERTY AJSTO MAINTENANCE. Pacts 
which do not bring the ease within the 

statute, 37 C. P. R. 105 

^Alttomey buying claims, 37 C. P. R 105 

See ATTORNEY AND CLIENT. 



CITATION. When issuance of cannot be 

waived, 2 Law Ree 34 

Publication of, 1 Law Riee 138 



CITY COURT OP BLMIRA. Jurisdiction of 
jufittiiee in*, 37 C. P. R 181 



CITY COURT OP NEIW YORK. City Court is 
not vested witih jurisdiction of an action 
lagainst the city, 37 C P. R ' 372 
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CDEiMMS AGMNST DEX:JEI>B]OT, 1 Law Bee. . 140 
-^ — ^Against N. Y. City, demand, 1 Law Bee. 61 
To real property, 1 Law Bee 65 

OLBRK. Official ajctB of, 1 Law Bee 183 



CLIENT. Alttoimey compelled *o di^elose reed- 
denoe of, 2 Law Ree 57 



OLOUD— Filing map not a cloud on title, 2 Law 
RIee 61 



CLUBS — Form of eerlbificate to incorporaide, 1 
Law Bee 218 



CODE OP CRIMINAL PBOOEDURE. Section 

671, 3 Law Bee. 95 



CO-BXEX5TJTOR. BeppesentatiTe of Deceased, 
1 Law Ree 20 



COMMISSION. Foreign. Proof by affidavit 
of materiality of testimony is indiispenv^ble 
condition) of issoing subiKena, 2 Law Bee. . 66 

Subpoena requiring witnesB to appear 

and be examined, iesued by foreign court 

mandatory, 2 Law Bee , 188 

See OPEN. 

Open, when* granted, 3 Law Bee 69 

Open, 1 Law Bee 209 
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OOMMITTEEl Of incompetent pewian, 1 Law 

Bee. • 13 

A^ppoiirtiDieDt of, only after service of a 

fsummonsy 3 Law Bee 21 



COMMON OAHBIEB. Neeesaary allegaition^ in 
complainifa against^ 3 Law Bee 38 



OOMPBOMISE, Besdnding of, 1 Law Bee 100 



00-OPEiBATIVB Loan Ass'n, Taxation, 1 Law 
Bee 48 



OO-PABTNOEBSHIP PBOPEETY, Bxeeution, 
1 Law Bee 190 



OOMMON COUNCIL, Btuilding Law, 1 Law 
Bee 250 



COMMITMENT FOB CONTEMPT, Beview of, 

1 Law Bee 137 

Void, 1 Law Biec 164 



COMPLAINT. Verifleaition of a complaint by 
a i)epson other *han the party, 37 G P.B. . . 181 

Motion to dismiss complaint on ground 

thiat it did not stiate facts sufficient )tio con- 
stitute a cause of before any evidence was 

taken, 37 C. P. R 235 

See "Appeal." 
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^Definite and certain, 1 Law Eec 16 

Diemurrer, 1 Law Eec 16 

Okm^emooi of money, 1 Law Eec 36 

Form of action, 1 Law Eec 36 

^MBfl joinder of defendante, 1 Law Eec. . . 35 

^Against directors, 1 Law Eec 34 

^Against S*ockholdler, 1 Law Eec 29 

^Deibails of claims, 1 Law Eec. 26 

On bond, 1 Law Eec 72 

—Against sub-conjtractor, 1 Law Eec 71 

^Amendment after appeal, 1 Law Eec . . 61 

^Allegations of fraud, duress or mis- 
take, 1 Law Eec.. 100 

Against corporation, 1 Law Eec 104 

For liQ)el, 1 Law Eec. ., 127 

Sleveral causes, 1 Law Bee 163 

More definite and certain, 1 Law Eec. 256 

^Waiver of order, 1 Law Bee 256 

^Amendment of, 1 Law Bee 252 

Demand for reeeiver, 1 Law Eec 248 

iSlander, presumption, 1 Law Eec 245 

By physiciian, to reoovier for services, 

necessary allegations of, 2 Law Bee 60 

Oannot unite cause of action against an 

eeltate and the defendants individually; 

"bad for duplicitfy, 2 Law Bee 125 

Under section 559 to recover costs and 

expenses of coun^l on an undertaking on 

arrest, 2 Law Bee 1 

^What must shiow in action of inter- 
pleader, 2 Law Bee...., 119 

Setting up different grounds and dis- 
tinct theories for a reeovery upon a single 
claim, but one cause of action, 3 Law Eec. 8 
!Nlecessary allegations in, against com- 
mon carrier, 3 Law Bee 38 

^Amendmenlt of, 3 Law Bee 69 
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When amended as of courae wha* may 

Ibe done thereby, 3 Law Bee 73 

Filing of, under an order of publica- 
tion, 3 Law Bee 76 

Im an action to reeover for remote eon- 

sequenee of «ale. Neoesi^toy allegation, 3 

Law Bee 80 

Service of, when not too late, when last 

day falls on Sunday, 3 Law Bee 135 

— —Oaption of, different from summons, 3 
Law Bee , 148 



OOMPBOMISE, Of a claim for rtent to accrue, 

not allowed ta assignee, 3 Law Bee 33 



OOMPULSOBY BEFBBENCE, Not permitted 
to itfcike away right of trial by jury wihen 
cause of action is ujKm conltract, 3 Law 

Bee 24 

'When camnot be ordered, 2 Law Bee. . . 209 



OONDBMNATION PBOOEEDINGS — See 
•Oosts. 



CONDEMNATION. See "Emiiuent Domain." 



CONFESSION OF JUDGMENT. Liability 

for coets in, 37 C. P. B 141 



CONFIBMIATION OF BEFEBEE'S BEPOBT. 

Sleie HarriB v. Taylor, et al., 3 Law Bee 3 
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CONDITION PREOEDEfNT. MiiBt be pleaded, 
2 Law Rec 9 



CONSIDERATIONl Failure of, in bill or 
draft, 3 Law Rec 48 



CONSOLIDATION. Of actions, 3 Law Rec 64 



CONSPIRACY. When injunctive relief 
granited, 3 Law Rec 73 



CONTEMPT. In a proceeding to punish, as for 
a civil coirtempt, the violation of an injunc- 
•tion order, Itihe want of auitiiority in the 
court to ma^ the original order is a defense 

to the piloceeding, 37 C P. R. 56 

Instance where contempt proceedings 

against the officers of an association for 
failure to comply with an injunction order 

cannot be sustained, 37 C. P. R • 56 

^A disobedience by witness in supple- 

menlbary proceedings entilliles crediitlor to re- 
cover all his damages, 37 O. P. R 121 

When action for fine and costs may be 

maintained, 37 C. P. R 121 

^When a i)erson is committed for con- 
tempt, the plarticulair circumstances of his 

offences mnst be set foptih, 37 C P. R 121 

See Divorce, 38 O. P. R. 

See Court; Supplementary Proceed- 
ings. 

By judgment debtor, 1 Law Rec 8 

Striking oiit answer, 1 Law Rec 7 

Form of order for, 1 Law Rec. 7 
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Pme for, 1 Law Roc 7, 47 

-By execu*or, l Law Rec 79 

Refusal to answer, 1 Law Rtec 97 

Before Tefertee, 1 Law Hec. 97 

Habeas corpus, 1 Law Rec 137 

Pine and eommitiment for, 1 Law Rec. 227 

^Resisting receiver, 1 Law Rec 227 

Bailable artrtachment, 1 Law Rec 225 

Demand must be !^own(, 2 Law Rec ... 33 

Oouneel fees, 2 Law Rec 33 

Eailure *o purchase in a foreclosure 

sale, not, 2 Law Riec 170 

In supplementaory proceedings, 2 Law 

Rec 132 

Service of order in, 2 Law Rec 57 

Use of rname in an action for divorce, 2 

Law Rec 172 

^When lexecutor in contempt may be dis- 
charged, 2 Law Rec 143 

Notice of motion insufficient Ito punish 

for, 3 Law Rec 2 

^Where none, in supplemenrHary proceed- 

ingas, wrong person senred, 3 Law Rec 143 

For failure to pay alimony, 3 Law Rec . 203 

Motion to punish must be madle upon 

Older to show cause, 3 Law Rec 203 



CX)NTRACTr — Prayer for specific performance 
of contract for sale of land is a counter- 
claim within statute relating to disposition 

of property during appeal, 38 O. P. R 213 

Thte pailties to a contract of insu-rance 

may stipulate for less than six years in 

which to begin an action, 39 O. P. R 283 

^Action for wages undfer a contract. See 

ACTION FOR WAOES, 2 Law Rec 16 
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CONTRIBUTORY NBQLIGBNIOE. See EM- 
PLOYER'S LIABILITY ACT, 37 C. P. R. 



CONVERSION, Form of action, 1 Law Ree 46 

Of property, rnjunction, 1 Law Rec 188 



■See Arrest, 3 Law Rec. 



CORPORATION. Action by a stockholder to 
^xxmpel president of corporation to account 

for misconduet as presidenit, 37 C. P. R 195 

^Appeal by some diTeetors as inuriing to 

benefit of all, see Appeal, 38 C. P. R. 

Enfopcemenit of attorney's lien against 

foreign corporation, see Courts, 38 C. P. R 

Members of committee empowered to 

liquidate affairs of corporation aite offiicers 
of the corporation authorized to verify 

pleadings, 38 C. P. R 383 

^An action to dissolve a corporation 

upon application of a creditor who is also in- 
terested in another corporation of same 

name, 39 C. P. R 100 

Where oflScers of a corporaltion issued 

stock without authority, or any considera- 
tion, flowing to thie corporation, they can be 

removed for misconduct, 39 C. P. R 331 

^When re-elected aflber misconduct, will 

not condone their fault, 39 C. P. R 351 

Atbachmenit), 1 Law Rec 4 

Filing repoTlt, 1 Law Rec 34 

Insolvent, assets, 1 Law Rec 27 

Report of 'assets for taxation, 1 Law 

Rec 55 

Residentce of, 1 Law Rec 54 

Taxation after consoli«diatioD, 1 Law 

Rec 41 
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^BeligioxiiSy liability, 1 Law Rec 74 

Inspection of books of, 1 Law Bee 66 

Amests of, 1 Law Rec 91 

^l>axaltk)in of, 1 Law Rec. ; 91 

Oomplaimt against, 1 Law Rec 104 

Foreign, certificaite of designatory, 1 

Law Rlec 21 

^Foreign, designation of agent, 1 Law 

Rec 121 

Foreign, service on, 1 Law Rec 121 

Foreign, abatement of action, 1 Law 

Rec 167 

Liable for maHcions prosecution, 1 Law 

Rec 156 

N^ligience of servant of, 1 Law Rec. . 149 

^Ultre vires, 1 Law Riec 193 

Notice to Attorney General, 1 Law Rec. 229 

^Preferences againi^t, 1 Law Rec 257 

Of clubs, forms of, 1 Law Rec. 218 

^Voluntary dissolution, 1 Law Rec 210 

May mainitain an action for a libel con- 
cerning its tnade or occupation, 2 Law Rec. 104 

Default in pleading of, 3 Law Rec 31 

— Transfer of asseste to succeeding, 3 Law 

Rec 115 

Demand upon treasuTer for sworn state- 
ment, 3 Law Bee 155 

-. — Must be verified, 3 Law Rec 155 

Penalty, 3 Law Rec 155 



COSTS. Instance of where right to tasation of 

costs was lost, 37 O. P. R. 82 

Instance of a case wihere an exitira allow- 
ance of costs will not be granted, 37 C. P. R. 191 

^Liability for costs in judgment by con" 

feesion, 37 O. P. R 141 

See Pleadinig. 
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Defleoidaiit in megligenft fljctwrn brmight 

l)y nan-resident widow withonit property in 
this Stbaibe m entitled (to security for oosts^ 38 

a P. B. 69 

^Absolute right lio eamx>el non-resident 

plainttiff ta give seenrity for, is wtaived un- 
less asserted before answier, 38 C. P. B. 485 to 492 

Non-resident appointed in. this State ad- 

ministrsdtirix of estate of non-resident deced- 
ent to bring action in itihis State is not aibso- 
iutely required to givie security for costs, 38 

O. P. R 359 

Defendant in axTtion by non-resident 

plaintiffs, as receiver, entitied to security 

for, 38 O. P. R. 432 

^Eixcuse for delay in appliceftdon for se- 
curity for costs held sufficient, 38 O. P. R. . . 485 

Non-resident suing as poor piei^son is not 

required to give security for costs> 38 C P. 

R 130 

Owners of milk cans who 'have trans- 
ferred them to corporation of which they are 
stockholders, not liable for costs in unsuc- 
cessful action by agent to recover penalty 

for fcheir detention^ 38 O. P. R. 226 

^An application for the commitment of 

an insane person is not a "special proceed- 
ing" so as to render an unsuccessful petition- 
er liable for costs, under Oode Civ. Proc., 

Sect. 3240, 38 O. P, R 79 

An unsuccessful petitioner in lunacy 

proceedings erroneously charged with costs 

need not api)eal, 38 O. P. R. 79 

^RigJit 'to costs when recovery less than 

f 500 in New York and Kings Oounfcies, 38 C. 

P. R 433 

In Fouiltlh Judicial Department rule has 

been adopted not to a/ward costs on setting 
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aside verdict for imsufflciency, 38 O. P. B. . . . 87 

To enititle party to extra alloicrance case 

must be difficult and extraordiinairy, and that 
quo^on is reviewable by Court of Appeals 
(Aiiwiotaltjed), 38 O. P. R. .465, 470, 472, 473, 474 

Extra allowance is not authorized in 

action on contact to Tecover money for sale 

of Teal property, 38 C. P. R. 405 

Costs will not be given as matter of law 

against complaining party on granting mo- 
tion to set asidle verdidt for insufficiency, 

38 C. P. R. 87 

Co^ should be imposed ui)on plaintiff 

sa condition for new trial on ground that ver- 
dict) against evidence, 38 C. P. R. 415 

^Plaintiff not entitled to costs of proceed- 
ings before notice of trial upon sustaining 

demurrer to answer, 38 O. P. R 187 

DSsmissal of complaint as to defendant 

who answiered separately, 39 O. P. R 140 

Ooslts improperly awarded, 39 C P. R. 140 

Extra allowance in the discretion of the 

judge, 39 O. P. R. 142 

Plaintiff may recover in one action the 

costs awarded on appeal, and costs at Trial 
Term, upon the breach of the bond, 39 C. P. 

R 176 

See Mechanic's Lilen. 

^Apx)eal from taxation, 1 Law Rec. .... 51 

Interrogatories, 1 Law Rec 64 

Service fees, 1 Law Rec 64 

Of amendment of answer, ILawRiec 62 

— In surplus money proceedings, 1 Law Rec. 93 

^Elevated R. R, 1 Law Rec 90 

Idlerits of defence, 1 Law Rec 117 

^Allowance on mortgage on leasehold, 1 

Law Rec 113 
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^AdtdonH in fomva pauperis, 1 Law Rec. 

106, 107 

Liability of assignor of claim, 1 Law 

Rec 103 

On appeal in Surrogiajtie's Court, 1 Law 

Rec 138 

In forma pauperis, 1 Law Rec. 148, 235, 236 

^Security for, 1 Law Rec 148, 165 

^S*ay of motJoin, 1 Law Rec 177 

— — 'Adjudiieatioii between dlefemdaiitsi, 1 

Law Rec 167 

Supplementary proceedings for, 1 Law 

Rec 200, 202 

^Additional alliawaoice, 1 Law Rec 192 

On motion, 1 Law Rtec. . • 187 

Surplus monies, 1 Law Rec 186 

On discontinuance, 1 Law Rec 211 

Security for laches, 1 Law Rec. . . 211, 213 

^Security for discretion, 1 Law Rec 206 

Non-payment of stay, 1 Law Rec 205 

Security by adminisbraltor, 1 Law Rec 221 

— — ^Retaxation of, by motion, 1 Law Rec.. .. 257 

^Voluntary securitly for, 1 Law Rec 246 

^And allowance on oflPer for judgmtot, 1 

Lajw Rec 245 

On disagreement of jury, 1 Law Rec. . . 239 

On opening default, 1 Law Rec. 239 

On collateral matter, 1 Law Rec 215 

Recovery less than f 50, 1 Law Rec. 235, 236 

Se In Porma Pauperis, 1 Law Rec. 

In equity actions, on oflPer of judgment 

when not affected, 2 Law Rec 66 

Motion, 2 Law Rec 45 

Moltito for re-taxation. No x>ai)ers to be 

used or objections raised except tfiose which 
were presented to the clerk at the time of 
the taxation, 2 Law Rec 130 
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^On a motion for a new trial ; not discre- 

'tionary, 1 Law Rec. 28 

Security for; denied on account of 

l!a)ehes, 2 Law Rec 10 

'When non-payment of, a stay, 2 Law 

Eec 131, 151 

^When note altowied tb attorney, when de- 
fendant has -settled, 2 Law Rec 96 

^When single costs only are awarded to 

successful i)arty, 2 Law Rec Ill 

See Undertaking. 

Foreclosure suit, when awarded against 

answering d^eflendant, 3 Law Rec 9 

In condemnation proceedings, 3 Law 

Rec 46 

Extra alkywance in dower actions, 3 

Law Rec. .* 52 

Security for, 3 Law Rec 53 

Bekmg to attorney, 3 Law Rec 93 

One bill for several demuTPers, 3 Law 

Riec 119 

Whene separate judgments have t)o be 

emtered, separate bills of costs may be taxed, 

3 Law Rec 119 

^Settlement of order npon remittitur 

from Oourt of Appeals, 3 Law Rec 119 

^Taxation of, whalt disbursements al- 
lowed, 3 Law R)ec 153 

On- motion for njew trial, 3 Law Rec. . . . 213 

As a condition to amend in .Uie natnre of 

a pen€ilty, 3 Law Rec 222 



COUNSEL PEES. Plaid by administrator, when 

disallowed, 2 Tjaw Rec 94 

See Auction for Separatbion. 



9 
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OOUNTERrOLAIM. Special groundfi of demur- 
rer are provided where oounfter-claim is in 

(mature of a complaiivt^ 37 C. P. R 131 

See Action, 39 O. P. R. 

Reply to, 1 Law Rec 45 

Removal from District Court, 1 Law 

Rec 45 

Increase of, 1 Law Rec 45 

Preferred Cause, 1 Law Rec 44 

^Aidtion for rent, 1 Law Rlec 126 

Jury Triial, 1 Law Rec 126 

^Demurrer to, 1 Law Rec 169 

Security for costs, 1 Law Rec. 214 

Reply, 1 Law Rec 232 

^ExFttra allowance, 1 Law Rec 226 

^Against assignor, 1 Law Rec 238 



COUNTY COURTS. Jurisdiction of under sec- 
tion 3063, 37 C. P. R 173 



COUPONS. Guaranty of payment of, 3 Law 
Rec 31 



OOURT OF GENERAL SESSIONS. Has no 
power Ito enftertain motion for new trial after 
judgment, 37 O. P. R 219 



COURTS. Construction of Code as to decisions 

of courts, 37 C. P. R. 152 

Po\^^er of New York Cilty Court to grant 

new Drial, see Trial, 38 C. P. R, 

— Jurisdiction of NlewY ork City Court is 

not presumed, 38 C. P. R 62 

New York City 'Court lias no jurisdic- 
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tion to oaDcel meiehaDdc'ei lien for f 7,300, 38 

O. P. B 62 

Oode Oiv. Ptoc. previaito over the rules 

of the New York CSIty Oourt, 38 0. P. R. . . . 297 

General Rules of Practice as applicable 

*o Oourt of Olaims, 38 O. P. R 136 

Municipal Oourt of New York Oiity has 

no jurisdiction over action in summary pro- 

doedings to remove «quart!ter», 38 C. P. R 358 

Surrogate Court has no jurisdiction to 

determine claim of general creditor of bene- 
ficiary under trust, who is atibempting to 

reach surplus, 38 O. P. R. 38 

^A trial term of the Supreme Oourt may 

be extended bteyond time set for the session, 

38 O. P. R 97 

Jurisdidtion of Supreme Oourt is pre- 

sumeci, oo \j» X • XV* ••••'•••••.•••••••••*.• oo i 

Change in name of court does not render 

judgment unenfk)!rceable, 38 0. P. R. 386 

One indicted for murder has no right to 

he tried in any particular court-room, 38 0. 

P. R. 97 

Jnstice of the Peace loses jurisdiction 

by adjournment at reqnest of defendant! be- 
cause no bill of particulars served, 38 C. P. 

R 342 

Oourt has no power to enforce resident 

altixxmey's liien against fund in hands of 

foreign corporation, 38 O. P. R. 160 

Sections 888 and 894 of the Oode do not 

authorize Ithe issuance of a commission to 
take testimony of a non-residenrti and absent 
witness for use on a motion to punish a party 

for contempt, 39 0. P. R 148 

^See Verdict. 

Section 2983 of thte Oode applies to the 

Municipal Court, and where a ease is called 
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for trialy and a coimiiiBsioii! mtroduced, 
imder oibjedtion the court may order an ad- 
JouTnmenitJ to allow the eorreetion of the 
commission, 39 C. P. R 263 



CREDITOR'S BILL, Trust Fund, 1 Law Rec. . . 129 

Claim against estate, 1 Law Rec. ... 81, 82 

Remedy against estate, 1 Law Rec 139 

^How cited in an aidtioii for sale of deced- 
ent's real estate, 2 Law Rec 124 

^When a creditor of an estate is not en- 



titled to jmymen*, 2 Law Rec 210 



CRIMINAL OFFENSES. Aurtlhority of the 
count to dischargie a pfrisoner when the com- 
mitment is irr^ular and defecJtive, 37 C. P. 
R 294 



CRIMINAL LAW. Right to be tried in particu- 
lar oourib-r'okMn, see Courts, 38 C. P. R. 



CROSS DEMIANDS, Trial of, 1 Law Rec 117 



D 

DAMAGES. In an action to recover real prop- 
erty, pMntiff is entitled to damages conisist- 

ing of Hhe rents and profi<ts, 37 C. P. R 235 

The momey damages, sustained by each 

of several loit owners by th<e commission of a 
nuisance, how to be determined, 39 O. P. R. 201 
Damages to be paid to ownero in con- 
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denmation x)ioceedmig8y bow oscertaJued, 39 

C. P. R 81 

OhttiTge Ito jury, 1 Law Rec 57 

LoBa of fiterriceB, 1 Law Bee 57 

For cauHiDg death of child, 1 Law Ree. 57 

To property by E. R R, 1 Law Bee 90 



DATE OF ISSUE. See Issue, 1 Law Rec. 



DEOEASHD OO-EXEIOUTOH^ 1 Law Rec 20 



DECEDENTS ESTATE!, Indebtedoiess to, 1 
Law Rec 175 



DEOEDENT'S REAL ESTATE Sale of, muBt 
'be pursaied strictly, 2 Law Rec 60 



DECEIT. Oauise of action for, when not a per- 
sonal injuTy, 37 C. P. R 158 



DEK5ISION. Seie Demurrer, 2 Law Bee. 

DEED. Date of, unimpcnftiant ; delivery con- 
trols, 2 Law Rec 61 

'W 'hait shown by dia/te of, and delivery, 2 
Law Rec 61 

DEFAULT. In pleadimg. By a corporation, 2 

Law Rec. 31 

How opened. Copy of proiKwed answer 

necessary, 3 Law Rec 212 



u 
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DEGPBOT OF PARTIES. Must appear from 

compliaiiit^ 3 Law Rec 60 

UntesB it appears from the complaJiilt;, 

^ defendant mufirt; show it by 'pro'pefr allegations 
in his answer, 3 Law Bee 60 



DEPENDANTS, Cross Demands, 1 Law Bee. . . 117 

^Adjudication betw»een, 1 Law Bee 167 

Incapaxsity of, 1 Law Bee 35 

Misjoinder of, 1 Law Bee 35 

Examination of before trial by eo-de- 

flemdant, 3 Law Bee 50 

^Unnecessary, 3 Law Bee 153 



DEFENCES. Partial, 1 Law Bee 114 

Failure of consideration in bill or draft, 

3 Law Bee 48 

When based upon a d«efecft of parties, 

must contain necessary allegaitionB to estab- 
lish it, 3 Law Bee 60 

^When sepairately statled, cannot be 

helped by any other, 3 Law Bee 102 

Adequate remedy at law must be plead- 
ed, 2 Law Bee * 58 



DEOLIVEBY. See Non-Delivery, 3 Law Bee. 



DEMAND. In complaint by physieian for serv- 
ices, necessary allegaitions of, 2 Law Bee 60 



DBMONSTBATIVB LEGACY. OouTts aire not 
in favor of, 2 Law Bee 07 
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DEMUBBEB. Oo^ts on, eee OoBts, 38 a P. B. 

€k>inplaii])t held tx> be demurwible, 38 O. 

P. R 403 

Defect of paittdeB dtefendant muert be 

mised on, 38 0. P. R. 27 

Defmse of steitute of limitationB in ac- 
tion oai debt canmot be raised on demaiTer, 

38 O. P. B. 497 

To oompMnt as a whole, 38 O. P. B. . . . 476 

See, also Pleading. 

Purpose for joinder, 1 Law Bee 69 

Frivolous, 1 Law Bi&c 127 

Ultra vires, 1 Law Bee 193 

^Answer served aftjer demurrer not an 

amended pleading, 2 Law Bee 28 

Ok>mplaint to recover costs and expense 

of counisel on lan undertaking on arreslt undier 

section 559 is demumable, 2 Law Bee 1 

^Decision should stalbe gronnd of, 2 Law 

Bee 1 

For insufOlciency in attachment, when, 

2 Law Bee 25 

L^al capacity to sue. When not sus- 
tained, in case of assigneie of executor's claim 

against an estate, 2 Law Bee 106 

MEsjoimder of causes of action, 2 Law 

Bee. . 38 

Misjoinder of parties, 2 Law Bee 191 

^New miajtter is not a denial of allegation 

in complainit, 2 Law Bee 9 

Trustee cannot charge eslbate, whien, 2 

Law Bee 37 

^When sustained ux)on all allegations of 

complaint in an action of interpleader, 2 

Law Bee 119 

To complain in action brought for spe- 
cific performaaice and injunctive relief, 3 
Law Bee 10 
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Nteiceesary allega/tioDB in complaint 

against <:Ominon carrier^ 3 Law Rec 38 

— — MSsjodnder of dause of action^ 3 Law 

Rec , 57 

— Pot inBnfficiencyy 3 Law Rec 57 

Will not lie to a matter of evidence nn- 

neceesarily pleaded, 3 Law Rec 58 

— By plalnltiff to »epara)te deflemses, 3 Law 

Bee. 60 

^By plaintiflF to isepairate defenises, 3 Law 

Rlec 61 

^Defect of parties defendant, 3 Law Rec. 63 

To counterclaim, 3 Law Riec. 75 

^What is admitted 'by, 3 Law Rec 86 

N o leigial capacity to sue, mnst appear 
affirmiatiyely on the face of the complaint, 3 

Law Rec »3 

Oauees of action impT6i)erly nndted, 3 

Law Rec 99 

By plaintiflf to separate defenses only, 3 

Law Rec 102 

To separate defenses^ 3 Law Rlec 106 

Beneficiariies under a trust not neces- 
sary piarties, 3 Law Rec. 110 

^By plaintiff to countepctoim set up in 

lanswer, test when, 3 Law Rec Ill 

Causes of action impiopleirly united, 3 

Law Rise 115 

^Where the complain<t) is entiMed in a 

icouTt different from summons, 3 Law Rec. . . 148 

In an action againist the sheriff, when, 

3 Law Rec 151 

See Pleading ; Joinder of Oauses of Ac- 
tion, 37 O. P. R 



DENIAL. New matter by way of defense is not 
a denial of allegations, 2 Law Rec 9 
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DEPOSIT. ImpUes ugreeiment to repay on cte- 

maiDd, 3 Low Bee 58 

On fofrecloBure bid, 1 Law Bee 243 



DEPOSITIONS' Wlhen lnfterP(^atx>ries should 
be f naaned in both Bnglish and the f oneign 

language, 37 C. P. R. 247 

SeeOountB. 

In an applicaltiion for a cammiBsion to 



fttake defendant's teotimony, w^here the mov- 
ing pai>en9 set up the necessary flactB, and 
there was nnthing in thieiBe papers to belieye 
that <the application was not made in good' 
ftdth, ithe defendant was enltkLled to the com- 

miflsion, 39 O, P. B. 245 

Kx-Parte order for, 1 Law Etec 243 



DISBARMENT OF ATTORNEY. See Alttwr- 
ney and Olienlt, 37 C. P. B. 



DISBURSEMENTS. Neceesary d!ii^bursem)ein<tB, 
Money for stenographer's minutes, 2 Law 

Bee 8 

^Even though used for another purpose 

a necessary disbursement, 2 Law Rec 8 



DISOOVEfftY. Under section 2709-2710, the 
suTTOgatiei has power to examine a i)ersan 
proceeded against, notwithisltianding interpo- 
sition of an answer alleging title to "the prop- 
erty in question, 37 0. P. R. 98 

^The court may dieny an application for 

examination of a party before troal when 
made for delay, 38 C. P. R. 113 
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^Plaintiflf may exSumine dtejfenxiainte as to 

their i>artiienship Tel«i)tian' where complaint 
alleges existence of relation, which allega- 

itfion is denied by answer, 38 C. P. R 325 

Order for examination beftxne trial will 

be granited when the affidavit therefore meets 
the requirements of the Oode, 38 O. P. R. . . 372 

Communications between an attom^ at 

law employed as an albtorn^ in fact and his 
principal in real estate transactoins are not 

privil^ed (annotaJted), 38 C. P. Rl 90 

The fact that a witness will attend a 

trial is no answer to application for exami- 
nation of such party, 38 C. P. R 113 

-Qiround for examination) of a party be- 
fore ItriaJ hiefld to be sufficient, 38 O. P. R. . . . 113 
The righrtJ given *o examine a party 'be- 
fore trial by section 872 is absolute, 39 C. 

P. R. 1 

^When such right may not be defeated, 

39 0. P. R. 1 

^When an affidavit for examination of 

defendant is not suflffldent, 39 C. P. R 33 

The right to rfefuse to answer because 

it may incriminate a corporation, is not 

availaible, 39 C. P. R. 33 

^Ecs^amination of corporate officers* 

Time tt> assert privilege to refuse to answer, 

39 O. P. R 33 

^The rule when< the answers may incrim- 
inate the party, 39 O. P. R. 49 

Physical examination of plaintiflE's per- 
son, and for his oral examination, will be 
permitted when the extent of his injuries is 

uniknown to the defendant, 39 G P. R. 68 

^Bad faith alkme clan defeat *he righit of 

examination when tbe nequirementB of the 
code and ruled are complied with, 39 O. P. 
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B. 68 

In flu -acti^oiii against a caarier ftwr fail- 
ure to deliycsr goods on plaintiff's o!rd<ery the 
plainffaiff should be allowed to inisrpect such 

iorder, 39 a P. B. 93 

Limitation of examinatioiQ before trial 

and affteor iasme joined, 39 C P. B. 108 

— When an order for examinaition of party 
before trial ^wae unauthiorized, 39 C. P. B. . . 341 

Certain evidence inadmieisible, 39 C. P. 

B. 341 

^Dfiseovery, 1 Law Bee 9 

^Petition for, 1 Law Bee 11, 225 

^Affidavit for order, 1 Law Bee 225 

Amd inspection, 1 Law Bee 77 

^Aigent should mafce full discovery to his 

prmicipial, 2 Law Bee. 11 

An examination: before trial cannot be 

had in a single application, 2 Law Bee 193 

^In snn!V>gate's pipoeeedings, answer may 

be received; object of these proceedings, 2 

Law Bee 161 

Of books, and inspection. Bloth rem- 

ediels may be had under section 803 of the 

Oode of CSvil Procedure, 3 Law Bee 30 

EVxreign, 3 Law Bee 117 

^Knickertoocker Trurt; Co., 3 Law Bee. . . 134 



BTSOONTINUANOB, Extra allowance, 1 Law 
Bee 40,211 



DH&MISS'AL OP OABB. Instance where de- 
fendant was not in a position to charge 
plaintiff wilth laches in the prosecution of 
the action, and diemand a dismissal, 37 C. 
P. B 315 
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Par i^mnt of ppoeecution, wh^n granted, 

2 Law Bee 57 



DISTRICT ATTORNEY. When has power to 
apply to diamiBS indictmenty 3 Law Rec 95 



DISTRICT COURT. Removal from, 1 Law 

Rec 45, 64 

Pilmg retuTn, 1 Law Rec 155 

Form of judgmenit, 1 Law Rec 206 

^Arpest in, 1 Law Rec. 206 



DIRECTORS. liabiliity of, 1 Law Rec 34 



DIVORCE. Rule 31 ^toes not govern the trial by 

jury in divorce aJCtionB, 38 C. P. R 168 

— Defendant in divorce for adultery may 
•have guiUt determined by jury, and that 
right is not Waived by noticing the case fbr 

trial, 38 C. P. R 168 

— lesiie of insanity as diefense to actikm for 
divorce for adultery igAiould not be submit- 
ted Do jury but »hiei determined by court;, 38 

C. P. R 168 

'A proceeding for contempt tor enforce- 
ment of judgment for alimony is anithorized 

by statute, 38 C. P. R 255 

Service of summons and complaint by 

mail outside of -Btate is insuflELcient to con- 
fer jurisdiction to render judgment for sum 

of money, 38 C. P. R. 377 

-Application for judgnuent, 1 Law Rec. 68 

-Referee^s reportj, 1 Law ec 68 

-Form of decree, 1 Law Kec 64 



^ >i 
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Gbmmon law wife, 1 Law Bee 88 

^Service by publication, 1 Law Rec 180 

— — 'Prelimiiiiary proof in, 1 Law Bee 180 

^Publication) of summons, 1 Law Rec 165 

Fraud in marriage, 1 Law Rec 182 

Duty of wiflet, 1 Law Rec 183 

— ' — Custody of children, 1 Law Rec 183 

— — Disease at miairriiage, 1 Law Rec 182 

Eivideoi<!e, 1 Law Rec 223 

^Referee^B report in, 1 Law Rec 223 

— ' — ^Reply to answer, 1 Law Rec 222 

Adultry as defende, 1 Law Rec 222 

^Declartatione of defendant, 1 Law Rec. 256 

Pvooft of adultery, 1 Law Rec 256 

^Vacating by consent, 1 Law Rec 241 

Wife, dower rigiht, 1 Law Rec 259 

■ W ife, not entStled tt> administer, 1 Law 

Bee. 259 

^Absolute; alimony and counsel flees des 

•nied when marriage is dispuited, 2 Law Rec. 134 
^Answer in, defendant must establish de- 
fense, 2 Law Rec 211 



nOMIOIL OF DBOEDHNT, 1 Law Rec 19 

^Law of, for Legaifee, 1 Law Rec 142 



DONATIO CAUSA MORTIS, 1 Law Bee 258 



DOWER. Extra allowance, 3 Law Rec 52 



DRAFT. Acceptance of, 3 Law Rec 48 

^Payment of, eecuired by Bill of Lading, 

passes title, 3 Law Rec 55 
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BJEOTMIBNT. Receiver in, 2 Law Rec 44 

The cdx-year period in an action to re- 
cover Heal 'property is to be computed with 
reference to ithe time of the commencement 

of ftlhe action, 37 O. P. R. 335 

How the value of the "u«e and occupa- 
tion" for the eix years is computed, 37 C P. 
R 335 



ELEVATED R. R Bemeflte oflfeet damage, 1 

Law Rec 89 

^Trial 'by the court, 1 Law Rec 89 

Extra allowance, 1 Law Rec 90 

^Damages, 1 Law Rec 89 

Pee and rental, 1 Law Rec 90 

^Eixpert testimony, 1 Law Rec 162 

Burden of proof, 1 Law Rec 162 

Damages, 1 Law Rec 89, 162 



EMINENT DOMAIN— The rights sought to be 
taken in a proceeding ta condemn land for 
teliefphone line cdibuld be definiitiely stated, 38 

a P. R 122 

^A pnoperty owner may question the suf- 
ficiency of a petiMon on condenmaition pro- 
ceedings, 38 O. P. R 122 

Petition in condemmation proceedings 

ihield to be insuflOlcient, 38 O. P. R 122 

The entire damagieis to be plaid to the 

owners of land sought to be taken by con- 
demnaition proceedings shbuld be ascer- 
tiained in one proceeding, 39 O. P. R 81 
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BMIPLOYBR'S LIABILITY AiOT. Th© fact 
that an aotioii is broaght under tlh^e employ- 
er^ lialbility act dioies not eliminate the 

> question of contribu*ory m^ligence of plain- 
tiff's intestate and the assumptioai of obvi- 
ous risk by 'him^ land botlh become questions 
for lihe jury to determine, 37 O. P. R 264 



BNOROAOHMiENTS. What are, 2 Law Rec. . 61 



EN€UMBE(RANiCE. See Cloud. 



EQUITY ACTION, Jury Trial, 1 Law Rec 52 

^Waiver, 1 Law Rec 249 

Settlemeut of issues, 1 Law Rec 52 

^Dfefault. Remedy at law must be 

pleaded, 2 Law Rec 58 



EJQUITABLE AND LEOAL TITLE UNDER 
WILL, 1 Law Rec 12 



BVIIDENCE— It is within the discretion of the 
<?ourt 1x> nefuse to admit evidence of an ac- 
count, where copy no* fumififtied as pre- 
scribed by Code Oiv. Proc., Sect. 531, 38 

C. P. R 58 

^Plaintiff in negligence action caunot 

take, under a commission, the testimony of 
a physician whio attended her and then ob- 
ject to the needing of the testimony before 
the jury, upon grounds of privilege, 38 O. 

P. R 196 

— ' — ^Refusal of an abtlomey to answer ques- 
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tioDB as witness ini ccniBpiTiacy case as ttend- 
ing to iacrimineite him, is not ground for 

disbapment, 38 Q P. R 217 

S"ee, also, Witnessea 

^Parole, 1 Law Rec 184, 187 

— — See Attormeiy land Client. 

Opprobrious imuatatiODS in affidiaviit for 

order of 'arrest not competent, 2 Law Rec. . . 101 

Taken upon a trial noti to be elbricken 

out from case odi apx^eal, 2 Law Rec 105 

Testimony to destroy a written instru- 
ment may be introduced, but not to vary or 

contradict, 2 Laiw Rec 153 

^Plarty cannot Ijle required to (testify to 

facts which will convict him. Paine v. 

Hinsdale, 3 Law Rec 20 

^Unnecessarily pleaded, a demuTrer will 

not lie to, 3 Law Rec 58 



EXAMINATION OF PARTY BEFORE 
TRIAL. When the petition is verified with- 
out the state before a notaory public, and 
his signatuTte is without a certiflcalte as to 
its genuineness, there is no basis for grant- 
ing the order, 37 C. P. R 365 

The order must direct the time of ser- 
vice, 37 O. P. R 350 

-Of party before trial, 1 Law Rec 9 

Refusal to answer, 1 Law Rec 114 

Oral, of plaintiff, 1 Law Bee 114, 129 

Of plaintiff before trial, 1 Law Rec 129 

Of thiTd party, 1 Law Rec 200, 216 

^And discovery cannolfc 'be had together 

in a single application, 2 Law Rec 193 

Of plaintiff, not allowed where answer 

is a general denial, 2 Law Sec 127 
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^Not allowed wtaa coimplaint >charge8 

a crime, 2 Law Rec 17 

^No authority for a party of, for use 

ux>on a motion, 3 Law Rec 20 

Of aidyerse partieiB and iiMspectlon of 

•boaks cannot be had in the same proceed- 
ing, 3 Law Bee 24 

— -Of adyerae party obtained by affidavit, 

3 Law Bee. 24 

Before trial, of pMnitiff, 3 Law Rec. . . 30 

Of defendtanit by co^efendant, 3 Law 

Rec 50 

NeceasUy of, must be disclosed, 3 Law 

Rec 50 

See Discovery. 



EXOEPTIONS TO BBPEJRBE'B FINDINGS, 

1 La-w Rec 32 

^Review of, 1 Law Rec 32 



EX PARTE BUSINESS, 1 Law Bee 8 



EXECUTION. Priorities between execution 

and' otlher claims, 37 G P. R 303 

^Ai tru»t fund under a will x>*i*ol)eJtJed be- 
fore aimsendment to Code Oiv. Proc., Sedb. 
1391, as to judgments for necesEiaries, is not 

(subject to that statute, 38 O. P. R 75 

Receiver in supplementary proceedings 

should exhaust remedy by execution beforse; 
sale of interest in ceiriiain pi'emises, 38 O. 

P. R 362 

—Things necessary to consummate a sale 

pursuaiDlb to an execution, 39 O. P. R 141 

Sales must be for cash, 39 O. P. R 141 
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^Agaiiifit thfe i)er8on, 1 Law Ree 87 

^Against joint defendJanitB, 1 Law Rec ... 87 

Stay on appeal, 1 Law Rec. 29 

Sale of insuTanoe policy, 1 Law Rec. . . 105 

^W'hat prt>perty exempt, office fnmituTe 

of a i)etroleum broker is not, 2 Law Rec 65 

^W'hen i%ued in Snrrogaife'B Oanrt, what 

Tiecitals necessary, 2 Law Rec 70 

Hbw issued in a Lloyd's poKcy, 3 Law 

Rec \ 40 

'As against a trustee, 3 Law Rec 78 

Body, aiflter five years, what laches, and 

when may issue, 3 Law Rec 121 

Oari be no seizure under, after time to 

return has expired, 3 Law Rec 130 

^Application to compel return within 

stiatutory time, 3 Law Rec 141 



EXECUTOR. Suit against an executtar and 
trustee for ain accounting, where it was 
claimed thalt defendant had wrongfully re- 
tained part of the income, 37 O. P. R 270 



EXBIOUTOR AND ADMIINISTRATOR^ is 
bound to account ft>r all the property that 
comes into his hands as administrardoir, 37 

O. P. R 74 

— nSurrogates have jKDwer to examine a 
person proceeded against, notwithstanding 
interposition of an answer alleging title to 

property in question, 37 C P. R 98 

^When Surrogate can make no OrdJer ad- 
verse to the pereon cited, 37 O. P. R 98 

^Where in an aetioa by an executor to 

camx>el an accounting against a servant, 
the testimony of the defendant was held ad- 
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miaaable, 37 O. P. E 86 

The Surrogate alone has the power to 

dietemniie the sum of money that should be 

allowed for funeral expenises, 37 O. P. R 257 

When actito brought in Suirogate's 

OoTirt Ho <x>mpel payment of a legacy is 
barred by Statute of LimitationB, 37 O. P. R 309 

See Will, 

-^An executor or administiaitor may 



bring an adtion for negligent deatfli as poor 

penson (amriotjated), 38 O. P. R. 231, 240 

An adminu^aitor with will annexed has 

no power of sale where power grantied to 

executor was discreitfionary, 38 O. P. R 317 

'Petition' for appointment hteld insuf- 
ficient, 38 O. R R. 462 

See also Willa 

-The Tiglht of the successor of a deceased 



executor to compel an accounting under 
Oode Oivil Procedurtei is not barred until 
after ten years from the appointment of Itihe 

new adminiiMi-abor, 39 O. P. R 146 

A member of a firm appointed admin- 
istrator of an estate to which his firm is in- 
debted is chargeable wit3i such indebted- 

ntess, 39 C. P. R 183 

Revocation of letters, and granting of 

leiDbers to the successor; authlority of the 

Snrrogalfee's Oourt, 39 O. P. R 14 

The power to remove an executor is 

given for the protection of estates, and 
should not be exercised when the purpose is 

not to protect the estate, 39 O. P. R 110 

^Removal of trustee, 39 C. P. R 110 

Unauitlhorized investmenite, 39 C. P. R. 110 



Where in an accounting, a decree 

charged the administrator with a certain 
sum, the Surrogate could not set it aside, 39 
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C. P. R 310 

'Where a contention tha* a petition filed 

with Hhe 'S'urrogate shiould be dismissed^ was 

wiltihout merit, 39 O. P. R 368 

tAn executor, when sued, may set up ais 

a counter-clailm aniything wthich the deoe^ 

dent could have set up, 39 C P. R 373 

Executor's Discretion, 1 Law Rec 20 

^And trustee, 1 Law Rec. 21 

^Deceased, accounting, 1 Law Rec 21 

Order to sell claims, 1 Law Rec 80 

^Ancillary, 1 Law RJee 80 

»Oontempt by, 1 Law Rec 79 

^Account, contesting of, 1 Law Rec 140 

Foreign, suit by, 1 Law Rec • 154 

Ordered to deliver securities, 1 Law 

Rec 135 

^Accounting by an 'Kcecutor or admin- 
istrator, for what acts held liable and who 

represents nteicessary parties, 2 Law Rec 81 

Continuing business under a will, liabil- 
ity of individual, 2 Law Rec 125 

Has the right to have the court de- 
termine whielfher a creditor is indebted to> the 

estate or not, 2 Law Rec 210 

Of an estate as creditor cannot sue 

'himself as executor, 2 Law Rec — 106 

^When di^harged from imprisonment, 

2 Law Rec. 143 

When he may charge trust estate, 2 

Law Rec 37 

^Voluntary accounting of by riepre- 

sentattiive of a deceased personal representa- 
tive, 3 Law Rec 40 

^Removal of, 3 Law Rec. 136 

^Power of sale, 3 Law Rec 205 
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EXECUTRIX. DuMes of, in actiion to quiet 
title, 3 Law Bee 81 



EXBM!PTIONS'. Pteiifiioii !moai.ey of incompe- 
tent person is subject to dh^arges for support, 

(annotated), 38 C. P. R 171 

Pension money is exempt under statute 

from seizuTe in legal proceedings (anno- 

tartied), 38 O. P. B 171, 186 

Bent is not included in term " Nlecessa- 

ries sold," within Code Oiv. Ppoc., Sect. 
1391, wBiich permitis judgment creditors to 
subject to lien wages of debtors, 38 C. P. B. 24 

The statute does not authorize the 

seizure or in<fcirf erence wirtih any property 
expipessly exetmpt by law, 39 O. P. B 24 



EXEMPT PBOPEETPY OF JUDOMENT 
DEBTOB, 1 Law Bee 76 



EXTEA ALLOW AlfOE. In condemnation pro- 
ceedings, 3 Law Bee 46 

In dower actions, 3 Law Bee 52 

-^See Costs, 37 O. P. R 
See Discontinuance. 



F 

PEES OF BEFEBEE AND STENOGh 
BAPHEB, 1 Law Bee 85 

FILING OF MAP. Not a cloud op encumb- 
Tance on tMe, 2 Law Bee 61 
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PINE, Amount of, for contempt, 1 Law Rec ... 47 

FOLIOINO PAIPERB, 1 Law Bee 242 



FOBBCLOeUBB OF MORTGAGE. Sale for 

deficiency after foreclosuTe, 37 C P. E 1 

^— ^Section 1628 applies ea well to guaran>- 
toTs of the collection of a bond and mort- 
gage as to guarantors of the payment 

thereof, 37 Q P. E 1 

^The failure of the plaintiff to make 

such guarantors parities to the foreclosure 
sh^ould not operate to their detriment, 37 C. 

P. B 1 

^Expene^e of re-sole, 1 Law Bee 133 

^PartiteB to, 1 Law Bee 116 

Terms of sale, 1 Law Bee 186 

Application by pairty in interest itJo be 

made a defendant to be granted without con- 
dition, 2 Law Bee 71 

Failure Ito purchase not a contempt, 2 

Law Bee 170 

^Application to fix security in, 3 Law 

Bee 105 

Terms of sale in, 3 Law Bee 194 

^When purchaser must take deed, must 

comply wirtjh terms of sale, wlhat is contempt 

in, 3 Law Bee 194 

^Answer without merit— costs, 3 Law 

Bee 9 



FOBEIGN OOBPOBATION. BjOw must do 

business, 2 Law Bee 176 

Must have certificate to Itransact bum- 

ness, 2 Law Bleic 219 
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■How pleaded, 3 Law Bee 79 

■See Oorporatione. 



FOREIGN' DBK)BDBNT. Claims of €Pedi*OTB, 

1 Law Rec 80 

^Legiatee, law of domicil, 1 Law Rec 142 

^Probate, 1 Law Rec 19 



FORM OF ACTION. Oanvereion, 1 Law Rec . . 46 
Equitaible relitetf, 1 Law Rec 46 



FRAUDULENT TRANSFER, 1 Law Rec. . . 3, 4 



FORM OF UNDIERTAKING. See Undertak- 
ing. 



FRIVOLOUS ANSWER See Answer. 



G 

GENERAL RULES OF PRACTICE. Rule 9, 2 

Law Rec 131, 151 

^Rule 10, 2 Law Rec 194 

^Rnle 13, 2 La/w Rec 102 

^Rule 19, 2 Law Rec 123 

^Rlule 37, 3 Law Rec 76 

^Rnle 82, 3 Law Itoc 50 
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GENERAL GUARDIANi. Resignatioii of, 1 
Larwr Rec ,. 78 



GOLD MORTGAGE. PuTchiaBe of property, 1 
Law Rec. 63 



GUARDIAN AD LITEM. Affldaviit, 1 Law Rec. 11 

^Ancillary, 1 Law Rec 123 

General, piovision of oection 2707 of 

iio avail. Remedy by action, 2 Law Rec 6 

Revocatioii of lettere of, when, 2 Law 

Rec ,. 33 

Ad litem, coritB, whjem entitled to, 3 Law 

Rec. . 152 

^How paid, 3 Law Rec 152 



GUARDIAN AND WARD. Infant without 
notice is not bound 'by an ex parte order of 
the Surrogate approving contract Do prose- 
cute negligence action for th^ inifiant for 50 

per cent of recovery, 38 C. P. R. 283 

Surrogate Court is withoult jurisdiction! 

to elettle guardian's accounts where admiis- 
eion of service of citation is made by KSie 
mother and the special guardian, but no 

service made upon infant, 38 CS. P. R 283 

iSee, also. Infant. 



GUARANTEE. Of payment, demand, 1 Law 

Rec 95 

^Waiver, 1 Law Rec 245 
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HABEAS CORPUS. See Oriminal Offences, 

37 O. P. R 

Not the proper remedy to conteisfc juris- 
diction of eouTt to try one on murder charge, 

38 O. P. R. 97 

One arreeted under a warrant issued by 

a magi^tmaltje w^ho ivas justified upon the 
•facts beforle (him in drawing an inference of 
the existence of probable cause to believe 
that Ithe crime charged had been comtmitted, 
is not obliged to await an examination, but 
•is entitled to rlelsort at once for his protec- 
tion to the writ of habeas corpus, 39 C P. R. 2(^7 



HUSBAND AND WIFE. An agreemtot to sep- 
arate, made beltiween hluisband and wife while 
living together, pnrsuiant to which they 

lived apart, is invalid, 39 O. P. R 168 

^Under elelction 1772 it is within the dis- 
cretion of the court to require security for 

alimony, 39 O. P. R 168 

^As tenante hy the entirety, 1 Law Rec. 149 

HUSHAND. Ancillary letters to, 1 Law Rec . . 19 



I 

IMPRISONMBNiT. Diisdharge from, when 
granted, 2 Laiw Rieic 14 

INCOME. Accumulation beyond majority, void, 
2 Law Bee 146 
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INCUMBRA^OE. Tax lease, 1 Law Rec 186 

^Piling of a map no* a cloud upon title, 

% Law Rec 61 



INFANT. Lose of preference. See Trial. 

Order of sale of property of infant held 

to be void, 38 O. P. R 429 

S€te, also, Guardian and Ward. 

Defendants, 1 Law Rec 12 

Support, 1 Law Rec 20 



INDIOTMBNT. Applioartion to dismiBS^ 3 Law 
Rec 95 



IN FORMA PAUPERIS, 1 Law Rec 148, 237 

Duty of attorney in, 1 Law Rec. . . 106, 107 

Ooeto, 1 Law Rec 106, 107 

^Eortra allowance, 1 Law Rec 107 



INJUNOTION. A court of equity has no inher- 
ent absolute power to grant an interlocu- 
tory injundtion, but the authority, if it ex- 
ists, mu»t be found in the Oode, 37 O. P. R. 56 

Lessee as necessary party. See Parties, 

38 O. P. R 

^Proof necessary ^to procure, 38 O. P. R 494 

Is proper remedy to compel removal of 

property, 38 O. P. R 379 

Pendente lite, 1 Law Rec 1, 188 

Continuance after api)eal, 1 Law Rec . . 31 

By-laws, 1 Law Rec 28 

^Temporary, counsel fee, 1 Law Rec. ... 89 

Dispossess proceedings, 1 Law Rec 150 

^Damages on, 1 Law Rec 175, 176 



VOLUME XL 283 



Plage 

Temporary, dannagielB for, 1 Law Kec. . . 175 

^Pecuniary profit, 1 Law Rec 168 

— — Ocm version of property, 1 Law Rec 188 

^Aifter appeal, 1 Law Riec. 220 

Mjodiflcation of, 1 Law Rec 220 

^A temporary injunction will be granted 

'Where plaimtiff makes out a prima facie case ; 

not always the rule, 2 Law Hoc 11 

Granted i)endente lite only when Ithere 

is no reasonable doubt, and that plaintiff if 
injunction is not granted will suffer irrepar- 
able injury, 2 Law Rec 75 

^Pendente littei, when granted, right must 

be clear and occasion exigent, 2 La'w Rec. . . 88 

TJbe of name calculated ftk) deceive, 3 

La/w Rec ■ 5 

'Unlawful combination, right Ibo prose- 
cute a lawful business, 3 Law Rec 45 

lot to be grantield where the injunction 

is asked uikwi no ground other than tJhat the 

act is criminal, 3 Law Rec 45 

^Relief granted in action for conspiracy, 

3 Law Rec. 73 



INJUNCTIVE RELIEF. When demurrer lies 
to complaint for, 3 Law Rec. 10 



INSPBOTION OF BOOKS, 1 Law Rec 9 

Of box in Safe Deposit Co., 1 Law Rec. 59 

^And discovery, 1 Law Rec 77 

— ^-Undter Rule 14, 1 Law Rec. 11 

Of books of corporation!, 1 Law Rec. . . 66 

^What jyetition must show, 2 Law Rec . . 180 

See Di^^overy, 3 Law Rec. 

^When allowed, 3 Law Rec 22 

^Not allowed where inquiry is to be used 
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to enable party to attaick advieiraary's case, 3 

Law Rec 22 

^By •petiUon^ 3 Law Rec 24 



INSURANCE OOMPAMY. The attorney gen- 
eral may maintain an action agalnet the of- 
ficers and directoiis of a life insarance com- 
pany for losses occoBknied by official mis- 
feasance, 37 a P. R 322 

Pleading. What allegationei in an ac- 
tion against dineicltors of an insniance com- 
pany were sufficient, 37 C P. R . 322 

-fiee Contract Service by Pa<blication, 

39 C. P. Ri. 

Impersonating anothter, 1 Law Rec. . . . 125 



•Policy, sale by execution, 1 Law Rec 105 



INTBDBEST. On legacy, 1 Law Rec 80 



INTERLOCUTORY JUDOMEINT. Should pro- 
vide for final judgment, 2 Law Rec 1 



INTHRPLEADER Affidavit for, 1 Law Reic. 214 

^^Savings banks, 1 Law Rec 240 

^Applicatin for after answer; court has 

power to act, 1 Law Rec. 89 

In an action of, to be sustained what 

complaint must show, 2 Law Rec 119 

In an action upon life insurance i)olicy, 

2 Law Rec Ill 

iSafe Deposit Co., 1 Law Rec 59 
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INTBRROOATORIES. Ooste, 1 Law Rec 64 

Oral, 1 Law Bee 219 



INVEiNTOBY. Of disputed property, 1 Law 

Btete 18 

— ' — ^Further inventory. Surrogate can di- 
rect, but moving pax>ers must give details, 3 

Law Bee 27 

Kxi^t 'be verified, 3 Law Bee 27 



ISSUE, Date of, is time of service of lia^^t plac- 
ing, 2 Law Bee 18 



J 

JOINDEB OF CAUSES OF ACTION. Each 
of two eases is demurred to on Uhle ground 
4ih!at it does not state flaets sufficient, mud the 
whole complaint because said causes are im- 

poroperly united, 37 C. P. B. 369 

— — Joinder of Oaiuses of Atetiori, 1 Law 

Bee 233 

— Joint defendants, judgment against, 1 Law 
Bee 62 



JOINT DEBTOB. Action against partner as, 
see Partnership, 38 O. P. B. 



JUDGMENT. Leave to issue execution after 
the expiration of ten years from rendition of 
a judgment in x>artition. Priorities between 
lexecution and cither claims, 37 C. P. R 303 
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Sufficiency of entry to limit ttme to ap- 
peal, see Appeal, 38 O. P. R. 
Pinal judgment can«not be entered on de- 
murrer to counterclaim where ifiBues of fact 

relmaiu to be tried, 38 O. P. R 419 

Judgment of reversal on appeal by some 

directors of a corporation' in an action to en- 
force their efbatutory liability inures to bene- 
fit of one who did not api)eal, 38 C. P. R 273 

^Defendant should not be allowed to de- 
fend default judgment where facts disclose 

no defense, 38 C. P. R 379 

Order overruling demurrer to counter- 
claim must be signed by cl<eirk, 38 C. P. R. 419 

Judgment by default held to be unex- 

cused, 38 0. P. R 379 

When plaintiflf could enter a money 

judgmenit! over twenty years aflber rendering 

the dle»ciflion, 39 C. P. R 377 

Form of, by consent, 1 Law Rec 12 

^Debtor, fine, 1 Law Rec 8 

Form of, commitment of, 1 Law Rec . . 8 

Of divorce, form of, 1 Law Rec. 32 

^Vacation after appeal, 1 Law Rec 29 

Against joint defendants, 1 Law Rec . . 62 

^Application for, 1 Law Rec 88 

Oonfessdon of, 1 Law Rec 190 

^Delay in docbet, 1 Law Rec 183 

Form in District Oourt, 1 Law Rec . . . . 206 

On referee's report, 1 Law Rec 216 

Creditor, disputed claim, 1 Law Rec . . . 238 

Qreditbr, order to pay, 1 Law Rec 233 

Recovery on contract and fraud, 1 Law 

Rec 233 

— — Steparate, 1 Law Rec. 233 

^Action to vacate. See Action Interloc- 
utory. See Interlocutory Judgment Final. 
Limited to relief demanded ; general de- 
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mand " for such other and f uiltihep relief as 
to *h!e court &hall seem proper " on default 
limits judgment to what has been specifi- 
cally demianded, 2 Law Rec . . 1^8 

-Offers of. Not affected, although ac- 
tion is in equity, 2 Law Rec 66 

^When cannot be opened by assignee, 2 

Law Bee 74 



JUDGMENT tJREDITOR. S^a Supplemen- 
tary Prooeedinigs. 



JUDGMENT OEtBDITOB^S A'CTION. Order 
of arrest. See Arrest. 



JUDICIAL SETTLEMENT. Power of Surro- 
gate to consltrue provisions of a will in, 2 
Law Rec 158 



JURISDICTION of Courts in actions against 

the City of New York, 37 C. P. B 372 

To remove trustee, 1 Law Bee 140 

Supplemlettitary proceedings, 1 I^aw 

Bee 198 

-In supplemenDary proceedings, 2 Law 

Bee — 54 

Of the court in an action for the annul- 
ment of a marriage, 2 Law Bee 106 

Court has none when complaint is en- 
titled in court different from eununons, 3 
Law Bee. 148 



288 CIVIL PROOEDURE REPORTS 

Page 

JURY. Rule 31 is inapplica'ble in divorce ac- 

ii<m% 38 a P. R 168 

^Defendiant in divorce for adnltery may 

ihave guilt determined by jury, 38 O. P. R. . . 249 



JTJROR^ Waiver of, impfroper conduct, 1 Law 

Rec 157 

Improper conduct, 1 Law Rec 157 

Ohlarging, damagfes, 1 Law Rec 57 

Disagreement, 1 Law Rec 118 

Struck, when reasan for, 1 Law Rec. . . 118 

^Withdraw of one, 1 Law Rec 62 

Trial, isefctlement of issues, 1 Law Rec. 52 

Trial, equitable action, 1 Law Rec 52 

Trial, counterclaim, 1 Law Rec 126 

Trial, mandamus, 1 Law Rec 162 

^Trial, of probata of will, 1 Law Rec. . . 161 

Trial, waiver, 1 Law Rec 253 

■ T rial by, w4ien right is absolute, 2 Law 

Rec 209 

^Verdict of when set aiside, when defend- 
ant moves as contrary t!o weight of evidence 
and law, 2 Law Rec 19 



JUSTICE OP THE PBAlOE A justice of the 
peace has no power to try a case beftwre a 
jury in an adjoining town, where he has an 
oflBce, though with thle consent of the parties. 

39 O. P. R 95 

Suit) by a non-resident in a city jus 

tice's court against a resident of an adjoin- 
ing town, 39 0. P. R 313 

See Courts, 39 C. P. R. 
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LAlfDLORD AND TENANT. Instance of an 
insufficienit allegation in a petitiom in sum- 
mary proceedings, 39 O. P. B 134 

Proceedings to dieposeessB a tenant, 

hlolding under a leasfei of over five years, for 
his default in payment of taxes and rent, 39 
C. P. R 5 

LAOHElS. When party is not entitled to exami- 
nation of adversary before trial because of, 

3 Law Eec 30 

— See Ooets. 



LEASE. Ooufsideration, collateral promise, 1 

Law Rleic 124 

Waiver of covenants in, 1 Law Rec 179 



LEAVE TO SUE. In€*an<!e where thle defenses 
that the judgment was never duly docketed, 
and )tJhat leave of oonrt (had not been granted, 
was immaterml and irrelevant, 37 C P. R. . 93 



LEGACY. Ckmrts favor general legacy as 
<again!^ demonstrative or specific legacy, 2 

Law Rec 97 

^When charged upon land, 3 Law Rec . . 137 

^When paid out of personal property, 3 

Law Rec 137 



LEGAL AND EQUITABLE TITLE UNDER 
WILL, 1 Law Rec 12 



10 
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^EixpenceBy of Bsedgneey 3 Law Rec 33 

^Lloyd^s i)olicy of fire insarance, 3 Law 

Rec 1 

See Ea:ecution. 



LBTTERe OP GUARDIANSHIP. Revocation 
of. See OuaTdiaaiship. 

^Tesfaamentory. Poverty no ground to 

refuBlei, 2 Law Rec 152 

See Revoealtiony 3 Law Rec 16 



LIBEL. Action for may be maintained by a cor- 

I)oration, 2 Law Rec 104 

^Arrest in, 2 Law Rec 155 

Bill of particulars, to frame answer in, 

2 Law Rec 41 

^W'hait actionable, titiough uttered with- 
out malice, special damages in, 2 Law Rec. . 103 

^Action for, 3 Law Rfac 76 

Complaint for, 1 Law Rec 127 



• 



LICENSE. For sale of liquor, measurement, 1 
Law Rec 120 



LIEN'S. Of attorney. See Attorney and Client, 
38 C. P. R. 

On exemptiona See Exemptions, 38 C. 

P. R 



LIFE INSURANCE. Policy, complaint, 1 Law 

Rec 158 

Meaning of " heirs at law," 1 Law Rec. Ill 
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LIMITATION OF AOTION. A<rtioii by an in- 
fant for negligence, 37 O. P. R 230 

Nedeesdty of pleaiding statute. See 

Pleading, 38 Q P. B. 

'Suflfticiency of acknowledgement of debt 

to take case out of statute (annotated), C. 

P. R 497 

Letters written after commencemeitit of 

action are coimi)etetnt to revive debt (anno- 
tated), 38 C. P. R 497 

Statute is not available to one who is 

sued as trustee in ajction for negligeat in- 
juries, but w<ho is subseqiuently charged in- 
dividually after an amendment of plead- 
ings (annotated) , 38 C P. R 1 

^Partnieir sued as joint debtor not per- 
sonally served in prior ax^tion against firm 

may plead statute, 38 O. P. R 259 

^Adverse possession, 1 Law Rec 184 

Of claims against decedent, 1 Law Rec , 140 

■Section 1913 of the Code which permits 



an action oni a judgiment where ten ylears 
have elapsed since the taking of the judg- 
ment is retroactive and prospective in its 

application to thte judgment, 37 O. P. R 287 

^When did not apply, 37 0. P. R 93 

iSee Judgmiant, 39 O. P. R 



LIS PENDlEJNe. Authority of the Court in mo- 
tion to cancel Lis Pendens, 37 O. P. R 137 

Instance of where a lis pendens was not 

permitted under section 1670, 39 O. P. R. . . 315 

^After appeal, 1 Law Rec 157 

Oancellation of, 1 Law Rec 94 

— ' — Oeases to be a statutory notice to pur- 
chasers when cancelled, 2 Law Rec 217 
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Oancellation of, in mechanic's lien, 2 

Law Bee 47 

^When owner is entitled to a cancella- 
tion of, 2 Law Rec 47 

Motion to cancel, 3 Law Rec 47 

Oancellation of mechanic's li'en, 3 Law 

Rec 54 

OaniceQlaltion of, 3 Law Rec — 126 

^—Cancellation of, in action to recover 
daimtages for examination of title; wihiem 
granted, 3 Law Rec 212 



LONG ACCOUNT. Claim of attorney involv- 
ing same may be referred, 3 Law Rec 25 



LUNACY. Adjudication of, 1 Law Rec 92 



LUNATIC. CommTtment of, 1 Law Rec 92 

^Action against cannot be brought with- 
out application to Courlt, 3 Law Rec 21 



MANDAMUS. Contempt, 1 Law Rec 254 

— Prefteirred cause, 1 Law Rec 157 

Peremptory and alternative, 1 Law Rec. 166 

Trial of, 1 Law Rec 162 

'When a peremptory writ granted, only 

a question of law is involved, 2 Law Rec 73 



MAP. Piling of not a cloud or incuimbrauoe on 
title, 2 Law Rec 61 
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MABKBTABLB TITLE. Parole evidence, 1 
Law Kec 184, 187 



MA'RBIAGE. Mlotion for physical examination 
m lannulment aiction may be denied Tix)on 

waiver of right of secrecy, 38 C. P. R 134 

— 'Marriage bdljween woman and man who 
hafi a wife living m void and a decree of an- 

milmlent should be procured, 38 O. P. R 328 

A<rtion for breach of promiae may be 

brongWt by woman whose mairiage to third 

party is void, 38 O. P. R 328 

^Alinnlment of, pliysical disability; ex- 
amination of the person granted; jurisdic- 
tion of the court in, 2 Law Rec 196 



MAJSTERi AM> SERVAINT. Action for per- 
sonal injury causing death, 37 O. P. R 51 

See Employer's Liability Act. 

Liability of executor conjtinuing busi- 

nless under a will, individual, 2 Law Rec . . . 125 



MAXIM. The maxim, " the thing speaks for it- 
self," only applies where the accident could 
not have happened except through defect- 
iveness of an appliance, 37 O. P. R. . 51 



MEOHANICrS LIEIN. It is propfett-, in an action 
*o foreclose a mechanic's lien, for the referee 
to award costs out of the amount due ithe con- 
tractor, 39 O. P. R 308 

^Action to foreclose, 1 Law 74 

Discharge of, 1 Low Rec 7i 

Oomplaint on bond, 1 Law Rec 72 
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Oobnplaiiit) 1 Law Bee 71 

^Ptotites defendant, 1 Law Rec 220 

Service of notice, 1 Law Ree 226 

^Bond tx> dischiarge, 1 Law Bee 93 

^When a bond is given, action affecting 

Teal ecrtate abaltes, 2 Law Bee 47 

OancelMiom of lis pendens, 2 Law Bee. 47 

Notide to commence aetion, 3 Law Bee. 42 

^When aetion commenced too late, 3 

Law Bee 42 

Oancellation of lis i)endene, 3 Law Bee. 54 

^Where muBt be verified, 3 Law Bee 122 

Statements in lien, 3 Law Bteie 122 

——-Payment of by notes, 3 Law Bee 122 

When can be filed, 3 Law Bee 122 

^Acceptan«ee of a note does not deprive 

rigfht ItiD file, 3 Law Bee 135 

— — Whiem mitsstatement invalidates, 3 Law 
Bee 140 



MINORS, CUSTODY AND TUITION OF, 1 
Law Bee 84 



MI'S JOINDEE. Of cause of action, when. Sec- 
tion 484 Code Oiv. Pro., 2 Law Bee 38 

^In action for eonepiracy, 3 Law Bee. . . 73 

Of causes of action, 3 Law Rec 99 

'Different kinds of relief asked for in 

complaint, not, 3 Law Bee. 99 

Of causes of action. Seie Demurrer. 



MISTBIAL. There is no mistrial, because the 
trial judge becomes disqualified to act on the 
motion to set aside the verdict and for new 
trial, 37 a P. R 380 
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MISNOMER OP DBFBNDTNT, 1 Law Rec. . . . 187 

MONUMENT, ERECTION OP, 1 Law Bee. 20, 80 



MORTGAKxBS. In forecloBure action proof re- 
quired by Code dv. Proc., Sect 1629, need 
not be made where defendant served answer, 

38 C. P. R. 407 

^Proof held to show that no action had 

been taronght to collect debt, 38 C P. R 407 

'See "Executors and Administrators," 

PorecloBure of Mortgage. 

On leasehold, interest, allowance, 1 Law 

Rec • 113 

Saitdsfaction of, on motion, 1 Law Rec. 134 



MIOTION. To advance cause on calendar, when 

deniied, 2 Law Rec 47 

On papens, 1 Law Rec 9 

litigated, 1 Law Rec 8 

^New matter on renewail, 1 Law Rec 50 

— — Re-Argument of, leave to renew, 1 Law 

Rec 50 

^Leayie to renew, 1 Law Rec 92 

Pot new trial, 1 Law Rec 95, 102 

To satisfy mortgage, 1 Law Rec 134 

Pot new trial, new evidence, 1 Law 

Rec. 160 

Pot new trial after appeal, 1 Law Rec. 160 

Papers, recital of, in order, 1 Law Rec . . 179 

-Place of, 1 Law Rec 164 

To substitute assignee, 1 Law Rec 240 

^To -change place of trial on ground, *^- 

fecting an estate, right, title, lien, or other 
intenest in real property," 3 Law Rec 9 
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To confirm referee's report, premature, 

•when, 3 Law Rec 3 

To embrace in decree of Surrogate's 

Oonrt a decision of thte Snrrogalbe upon a 
trial of a que^on of fact, 3 Law Rec 165 



MUNICIPAL COURTS. Appeals from, 37 C. 

P. R 84 

Section 724 of the Code does not apply 

to a motion to set aside a Municipal Court 
judgment which was entered by mistake of 
the court who directed the same, and was not 
the result of the error of either party, 37 C. 

P. R. 311 

^Jurisdiction of, 37 C. P. R 372 

See " Attorney and Client." 



MUNICIPALITY. Action against, notice a con- 
dition precedent, must be sufficent, 2 Law 
Rec 205 



N 

NECESSARY DISBURSBlflENTS. Step Dis- 
bursementa 



NECESSARY PARTIES. Without whom no 
decree at all can be eflfectually made, 3 Law 
Rec 63 



NEGLIGENCE. Action for personal injury 
causing death, 37 C. P. R. 51 
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^Apartment house owner, although trus- 
tee for another, is liable to prospective ten- 
ant who fell from unguarded stairway in 

dark, 38 O. P. R 1 

Oantributory, 1 Law Rec 52 

^Allegations of, 1 Law Bee ,. . . 16 

Of servants of corporation, 1 Law Bee. 149 

^Afl counterclaim, 1 Law Bee. 126 



NEW MATTBB. See Denial, 2 Law Bee. 



NEW TBIAL. Where motion to eet aside ver- 
dict and for new trial is refused, 37 CL P. R 380 

See Trial, 38 C. P. B. 

^A new trial is properly granted on the 

ground of newly discovered evidence in an 

action for work and labor, 39 O. P. R 131 

^An order for lies within the discretion 

of the Oourt, 39 C. P. B 131 

Complaint after order, 1 Law Bee 61 

'Motion for, 1 Law Bee 95, 102, 160 

On minutes, 1 Law Bee > 241 

Motion for will not be granted to enable 

the defeated party to imi)each the credibil- 
ity of the witnesses of (his adversary, 2 Law 

Bee , 201 

^When a motion for, and to set aside ver- 
dict on ground of being excessive, granted, 

2 Law Bee.. 213 

^When denied, 2 Law Bee. 28 



NEW YOBK CITY, Mechanics' Lien, 1 Law 

Bee. 71 

Claims against, 1 Law Bee 61 

Preferred causes, 1 Law Bee 98 
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— 'Action for personal injuries, 1 Law Rec. 96 

^Piling notice of claim, 1 Law Rec 96 

Statutory limitation of action, 1 Law 

Rec 96 



NON-DELIVERY. Excuse for a necessary al- 
legation in complaint against common car- 
rier, 2 Law Rec 38 



NON-SUIT. Oontributory negligence, 1 Law 
Rec 52 



NOTE OF ISSUE, Date, 1 Law Rec 99 

^Nunc pro tunc, 1 Law Rec 221 

Piling of, 1 Law Rec 244 

Must be for same term as notice of 

trial. May be amended nunc pro tunc, 2 
Law Rec 200 



NOTICE OF APPLICATION, &c., 1 Law Rec. 13 



NOTICE OF APPEAL. Subscribed by attor- 
neys not appearing, ineffectual, 3 Law 
Rec. . .. 16 



NOTICE OF APPEARANCE. When service 
necessary upon obtaining consent to an ex- 
tension of time, 3 Law Rec 127 

'Not necessary when extended by order 

of Court, 3 Law Rec 127 
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NOTICE. Of pendency of action. See Lis Pen- 
dens. 



NOTICE OF TBIAiL. After amended answer, 

when necessary, 2 Law Eec 47 

^And note of issue must be for same 

term, 2 Law Rec 200 

Failure to serve, how waived, 2 Law 

Rec. . 202 

^When not necessary, 1 Law Bee 161 

^1 Law Rec 221, 244 

^After amendment, 1 Law Rec 255 

Retaining same without objection, 3 

Law Rec 65 

How affected by amendment to com- 
plaint, 3 Law Rec. 69 



o 

OFFICERS AlfD MREOTORS OF CJORPO- 
RATION. See Insurance Oompany, 37 G. 
P. R. 



OFFIOERS. See "Corporations," 39 O. P. E. 



OHAL CROeS EJXAMINATION^ 1 Law Rec. . . 219 



ORDER— To Sell Claims, 1 Law Rec. 80 

^To show cause, 1 Law Rec 219 

^Appeal, new trial, 1 Law Rec 241 

For service by mail, 1 Law Rec 224 
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Contents of. Must conform to decis- 
ion, 2 Law Rec 18 

^Of arrest. See Arrest. 

Of publication. Of summons and com- 
plaint, 3 Law Rec 76 

^To show cause. Returnable after the 

expiration of eight days, 3 Law Rec 52 

When cause of dispensing with eight 

days' notice of motion not disclosed, defec- 
tive, 3 Law Rec 135 



ORIGINAL PLEADING. What is, 2 Law Rec. 28 



OPEN OOMAriSSION. Will not issue to exam- 
ine " sudh witnesses " as may be presented 
•by the defendant, 2 Law Rec 5 



P 

PARTIES TO ACTION. Changing the issue, 

37 0. P. R 93 

Party not summoned in former action, 

37 C. P. R. m 

Neglect to serve all parties, 37 C. P. R. 299 

Four are " many x)ersons,'' within Code 

Civ. Ppoc, Sect. 488 (annotated), 38 C. 

P. R. 476 

Code Civ. Proc, 723, is inapplicable in 

a case where plaintiff sued one member of a 
firm in tort and afterwards desired to bring 

in other members, 38 C. P. R 85 

Defect of imrties defendant for failure 

•to join one claimed to be liable must be 
raised by demurrer where fact of complaint 
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does not disclofite defect, 38 O. P. R 27 

Lessee necessary party in action for in- 
junctive relief against lessor, and muy be 

brought in by amendment, 38 C. P. R 459 

Owners in severalty of water rights in 

race have such common interest that one 
may sue for all for wrongful cutting off of 

supply, 38 C. P. R 476 

Examination of. See Examination. 

Bringing in third parties in action to 

recover money judgment, 39 O. P. R 74 

See "Trusts.^' 

To foreclosure of mortgage, 1 Tjaw Rec . 116 

Motion to bring in defendants, 1 Law 

Rec 152 

Non- joinder of defendants, 1 Law Rec. 152 

^A party in interest, defendant can be 

brought in on his application, 2 Law Rec ... 71 

Beneficiaries not necessary, 3 Law 

Rec 110 



PARTITION. Notice to creditors, how pub- 
lished, 3 Law Rec 25 

^Action for, when prior action i)endlng 

in anoiaier Court, 3 Law Rec 61 

'See Rule 31, 3 Law Rec. 85 

^When a foreign will is a defense, 3 Law 

Rec , 149 

^Demurrer, 3 Law Rec 173 

^Motion to be relieved from purchase in, 

3 Law Rec 197 

'What is encroachment, 3 Law Rec 197 

Oomx>en8ation for diminution of title 

in, 3 Law Rec 197 

Husband and wife, 1 Law Rec 149 

Ownership under will, 1 Law Rec. .... 130 
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PARTNERSHIP. A receiver not appointed in 
action for dissolntaon, unless satisfactory 
proof of the existence of the partnership is 

presented, 2 Law Rec 73 

See Injunction. 

Interest in real property — when, 3 Law 

Rec 1 

^As between parties when real estate is 

considered as personality, 3 Law Rec 1 

^Action for dissolution of, and an ac- 
counting, 3 Law Rec 75 

^Action may be 'brought against co- 
partner as joint debtor not personally served 
in prior action against x>artnership to charge 
him with balance unpaid on judgment 

against firm, 38 C. P. R 259 

Receiver of firm property during ac- 
tion for accounting should be denied, 38 O. 
P. R. 494 



PAYMENT— Into Court, 1 Law Rec 214 

By specific sum, contempt, 1 Law Rec . 79 

Necessary allegation of in complaint 

against common carrier, 3 Law Rec 38 

'See Promissory Note. 



PBNiSION MONEY. See Eh^emption. 



PBRMHSSION TO SELL CLAIMS, 1 Law Rec. 80 



PERSONAL AND REAL ESTATE OP DECE- 
DENT, 1 Law Rec 84 
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PERSONAL INJURY, sidewalk, 1 Law Eec.... 256 
Injuries, liability of executor continuing 
business under a will, that of noaster and 
servant, 2 Law Bee 125 



PHYSICIAN. Necessary allegations in com- 
plaint by, 2 Law Bee. 60 

^See Witness, 39 C P. B. 



PHYSICAL EXAMINATION. I\>wer of Court 
to order physical examination for personal 

injury, 37 C. P. B 203 

^Purpose of such examination, 37 C. 

P. B 203 

^How order to be served, 37 C. P. R 203 

Who may be present at, 37 C. P. B 203 

Motion for physical examination may be 

denied upon waiver of right of secrecy, 38 
C. P. B 134 



PLACE OF TBIAL. Cannot be changed by as- 
signee upon ground that he is a public of- 
ficer, 2 Law Bee 74 

'Change of, 3 Law Bee. 3 



PLAINTIPP. Address of must be given, 1 Law 

Bee 3 

Examination of, before trial, 1 Law 

Bee 114 



PLEIADING. An order which authorizes an 
'^ amended and supplemental " complaint is 
irregular, 37 C. P. B 78 
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^uch pleading is unknown to the Code, 



37 C. P. R 78 

Demurrer. Various questions which 

may be raised on a demurrer, 37 C P. R 131 

Amended answer. Excusable failure to 

serve amended answer pursuant to order and 

to yaj motion costs, 37 C. P. R 146 

Where a pleading is so indefinite and 

uncertain that its meaning is not apparent, 
held that the deflniteness and certainty are 

open to criticism, 37 C. P. R 188 

Motion to dismiss complaint on ground 

of insuflQcient facts, 37 O. P. R 235 

^When denial of such motion is open to 

review, 37 C. P. R 235 

^Asking relief by injunction restraining 

defendant from acting as general manager 

under section 603, 37 C. P. R. 250 

Change of cause of action. The Oourt 

has power to direct an amendment of a com- 
plaint, although it changes the cause of ac- 
tion and substitutes another ^belonging to a 
different class, where the result to be reached 
is the same, and the amendment does not af- 
fect any substantial purpose of the action, 

37 C. P. R 297 

Answer. Service of answer on inter- 
vening defendants, 37 O. P. R 359 

Effect of statute of limitations ujyon 

amendment of pleading. See Limitation of 
Actions, 38 O. P. R. 

A summons misdescribing a corpora- 
tion defendant may be amended so as to 
charge it in its proper name (annotated), 38 

C. P. R 23 

^A summons and complaint in an action 

for negligent injuries against a defendant as 
trustee may be amended under Oode Civ. 
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Proc, Sect. 723, so as to charge the defend- 
ant individually (annotated), 38 O. P. R. . . 1 
^Answer denying on information and be- 
lief any knowledge sufficient to form a belief 

is not good, 38 O. P. R 367 

Cause of action cannot be sustained up- 
on allegations in answer denied in reply, 

38 C. P. R 145 

Defendants cannot be joined in equity 

action on theory of alternative relief, 38 C 

P. R 145 

^A complaint may ask for both legal and 

equitable relief, 38 O. P. R 142 

Cause of action for damages for breach 

of contract and one for fraud in inducing 
contract are not inconsistent, 38 C. P. R . . . 361 

Causes of action for conversion and for 

goods sold and delivered should be separ- 
ately stated and numbered, 38 O. P. R 371 

-Oompiaint alleging that defendants as- 
saulted pl'aintiflf, and at same time in pres- 
■ence of various persons uttered defamatory 
words concerning her, states two causes of 
action which cannot be united, 38 C. P. R . . 71 

^Oomplaint containing cause of action 

on contract will not be dismissed because 
of insuflSciency of proof to sustain allega- 
tions in tort, 38 C. P. R 363 

Complaint stating cause of action 

against one party will not be dismissed as 
to him because no action stated against 

other defendant, 38 O. P. R 145 

Code Oiv. Proc, Sect. 545, autihorizing 

striking out irrelevant and redundant mat- 
ter, is inapplicable to complaint setting out 
common law action for negligent injuries 
and one under employer's liability act, 38 
C. P. R 374 
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PlaintiflPs non-residence must be 

pleaded to be available as defense, 38 C. 

P. R. 367 

In action to comi)el performance of con- 
tract to convey real estate, plaintiff need 
not allege that agreement was in writing, 

38 O. P. B 90 

^Defense of statute of limitations in ac- 
tion on debt cannot be raised on demurrer, 

38 O. P. B 497 

Unnecessary to plead facts to take case 

out of statute of limitations, 38 C. P. R 497 

Issue of non-residence is not raised by 

general denial where plaintiff unnecessarily 

alleged her residence, 38 O. P. R 367 

Members of a committee empowered to 

liquidate affairs of corporation may verify 

pleadings, 38 C. P. R 383 

^An allegation in an answer to a com- 
plaint against a married woman for goods 
furnished her, stating that they had been 
sold on the credit of her husband who had 
paid a portion of the prise, sets up a new 
defense requiring a reply, under Code Giv. 

Proc., Sect. 516, 38 0. P. R. 51 

It is not necessary, under Code Civ. 

Proc, Sect. 531, to plead the items of an ac- 
count, but a copy thereof may be demanded, 

38 O. P. R 58 

It is an error, on motion before trial, to 

strike out allegations in action for negli- 
gent death as to money spent for care and 
funeral expenses; question should <be raised 

by demurrer, 38 C. P. B 83 

^It must api>ear that a prior action is 

pending between the same parties tor the 
same cause to make plea in abatement av^dl- 
able on demurrer, 38 O. P. E 105 
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Pendency of action to recover payment 

for services a« architect cannot be pleaded in 
abatement of a subsequent action on quan- 
tum meruit, 38 C. P. B 105 

Release of cause of action executed af- 
ter case noticed for trial can only be inter- 
posed as defense by l€ave of court, 38 C. P. R. 112 
No error to deny motion to amend an- 
swer where action has been at issue for some 
time and motion not made until case about 

to be called, 38 C. P. Ri 407 

Judgment requiring separation of ac- 
tions is authorized, without leave to amend, 

38 C. P. R 403 

^Right to amend complaint as of course 

not exhausted by serving amended com- 
plaint after withdrawal of motion to com- 
pel amendment, 38 C. P. R 426 

Demanded for treble damages must be 

made to be recoverable (annotated), 38 C. 

P. R. 437 

^Defendant is entitled to 20 days in 

which to serve an amended answer after 
service of amended complaint, 38 O. P. R. . . 229 

^Verified answer is not required where 

an unverified amended complaint is served 

after a verified complaint, 38 C. P. R 229 

Process issued out of court of record 

must be suflbscribed by the. attorney, 38 C. 

P. R. 217 

Only one cause of action held to be 

stated in complaint, 38 O. P. B 142 

Complaint Iheld not to be set forth a 

cause of action, 38 O. P. R 145 

'See also Demurrer, 38 O. P. R. 

^A paragraph of an answer containing a 

good denial should not be stricken out as re- 
dundant or irrelevant, 39 O. P. R 118 
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Separate stating and numbering, 39 C 

P. R 118 

A' retainer signed toy one who had suf- 
fered personal injuries^ at the instance of an 
unknown x>erson who asked him if he needed 
money, and who promised to see him again, 

is not invalid, 39 C P. R 121 

A! motion to make a complaint more defi- 
nite, or, in the alternative, for a bill of par- 
ticulars, are improperly joined, 39 C. P. R. 162 

^A motion for bill of particulars made 

before answer is premature, 39 C. P. R 

'What is the controlling consideration in 

deciding whether a complaint should be 

made more definite, 39 C. P. R 162 

^Admissions in a verified counter-claim 

are admissable in evidence against all the 
defendants joining in the answer, 39 C. P. R 171 

^A motion to serve an "amended and 

supplemental answer'' must be denied, as 
no sudh pleading is recognized by the Code, 

38 C. P. R 206 

^A condition precedent may be alleged as 

having been "duly performed," but where 
controverted, must be known on the trial, 

39 C. P. R 283 

Mbtion to separate a denial from a de- 
fense of new matter was improperly denied, 

39 O. P. R 251 

^A motion to correct a prayer for relief 

is one to amend the complaint, 39 C P. R . . . 255 

Insufficient allegations in a complaint 

in an action on a bond given as securily for 

a note, 39 C. P. R. 10 

^In an answer to an action on a note, al- 
legations stating conclusions of law are in* 

sufflWent, 39 C. P. B 26 

Fraudulent disposition, 1 Law Rec 252 
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-Written contract, 1 Law Bee. 251 



-Another action pending, 1 Law Rec . . . 248 

^ee Amenided Pleading. 

■^See Efefense, Biquity. 

<?omplaint by physician to recover for 



services, necessary allegations, 2 Law Rec . . 60 

^Default in. 'See Default. 

Of foreign law — ^whut must ^be pleaded 

to establish a complete cause of action, 3 Law 
Rec 86 



PLEDGE. When held as trustee, 2 Law Rec ... 30 



POOR PEIRISON— Application to sue as, may be 
made any time while action is pending, 2 

Law Rec 65 

'Liability for costs, see Costs. 

The adverse results of previous trial 

may be considered on merits of plaintiff's 

right to sue as poor person, 38 O. P. R 231 

^Failure to serve copy of order to sue as 

poor person does not defeat right, 38 O. P. R. 130 

'Executor or administrator may sue as 

poor person (annotated), 38 C P. R. . 231, 240 



POSTPONEMENT OF TRIAL, 1 Law Rec 239 



POWER OF ALIEiNATION. Suspension of, 3 
Law Rec 91 



POWER OF SALE. See Eixecutor. 
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PRACTICE. Oanfirmation of Referee's Report, 
3 Law Rec 3 



PREPBRBNCE. See Trial. 

Of wages of workmen, 1 Law Rec 258 

'Motion for, as a matter of right, 3 Law 

Rec 134 



PHEFERREflO CAiUeES, 1 Law Rec 5 

Premature application, 1 Law Rec 44 

Lacbes, 1 Law Rec 44 

'Separate trials of issues, 1 Law Rec 40 

Trial of counter-claim, 1 Law Rec 44 

'Executors and trustees, 1 Law Rec 43 

Service of notice, 1 Law Rec 43 

^Discretionary, 1 Law Rec 42 

Extraneous facts, 1 Law Rec 42 

Receiviers action, 1 Law Rec 42 

Personal services, 1 Law Rec 64 

^Action against the state, 1 Law Rec 98 

^Action against N. Y. City, 1 Law Rec . . 98 

Motion to restore, 1 Law Rec 112 

^Remand of, 1 Law Rec 112 

Several causes of action, 1 Law Rec 108 

What are, 1 Law Rec . . . 107, 109, 110, Hi 

Notice trial in, 1 Law Rec 108 

Waiver of right to, 1 Law Rec . 108 

Service of order of, 1 Law Rec 107 

^Action on judgment, 1 Law Rec 158 

Life insurance policy, 1 Law Rec 158 

Mandamus, 1 Law Rec 157 

Discretion, 1 Law Rec 162 

Order for trial, 1 Law Rec 161 

^Work, latwr and services, 1 Law Rec . . 224 

^Administrator, 1 Law Rec 224 

Equity case, 1 Law Rec 223 
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-Waiver, 1 Law Rec 5, 254 

-Damages on contract, 1 Law Bee 253 



PRINIOIPAL AND AIGBNT. Oommunicatione 
between attorney employed aa attorney in 
fact are not privileged (annotated), 38 C. 

P. R. »0 

See Discovery, 2 Law Rec. 



PBOOB&S. Attorney's failure to give street ad- 
dress in summons is not jurisdictional and 
service will not be set aside wihere defend- 
ant knew address and retained summons 

(annotated), 38 O. P. R 345 

Issued out of a court of record must be 

subscribed by the attorney, 38 O. P. R 217 

Service of original answer by mail does 

not entitle defendant to double time within 
which to serve amended answer (annotated), 

38 a P. R. 447 

' Grounds held sufficient for order for 

substituted service, 38 C. P. R. • 379 



PROFESSIONAL ©BRVI-CTES. Assignee not 
allowied claim for same for distributive 
share of surplus, 3 Law Rec 38 



PROHIBITION. An objection to the sufficiency 
of the papers upon which a writ was granted 
may be taken in the return, or presented at 
a special term of the Gourt before the re- 
turn day, 39 C. P. R 258 
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PROMISSORY NOTE. Place of payment not 

essential to validity, 3 Law Rec 106 

^When allegation of delivery in com- 
plaint, 3 Law Rec 180 

Eindorsement of, 3 Law Rec 180 



PROTECTIVE UNIONS. By-laws of, 1 Law 
Rec 28 



PUBLIC OFFICER. Action against, 1 Law Rec. 136 
^Assigmee is not, 2 Law Rec 74 



Q 

QUO WARRAiNTO. The objection to such pro- 
ceedings to test the defendant's title to of- 
fice of Mayor, how properly raised, 39 C. 

P. R 178 

^Action brought at the discretion of the 

Attorney General, 39 C. P. R 178 



R 

ROEJAL PROPERTY. Action against defendant 
to determine the title to real property, 37 C. 

P. R. 212 

'See Ejjectment. 

A nd personal of decedents, 1 Law Rec . . 84 

Sale of decedents, 1 Law Rec 139 

^Power of surrogate, 1 Law Rec 171 

^Action by vendee to annul contract for, 

2 Law Riec 61 
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Are assets when under contract of sale 

at time of decedent's death, 2 Law Rec 165 

Personal property when purchased with 

partnership funds, 2 Law Rec 94 

Partnership interest in — when, 3 Law 

Eec 1 



BECEIVBB. Appointment of, as affecting lien 
of attorney. See Attorney and Client, 38 C. 
P. B. 

See " Exemption." 

Suits by, leave to sue, 1 Law Rec 88 

In foreclosune cases, 1 Law Bee 114 

^Permission to sue, 1 Law Bee 136 

^Assignment of rents, 1 Law Eec 153 

In foreclosure, 1 Law Bee 153 

In partition, 1 Law Bee 149 

Costs, accounting, 1 Law Bee 192 

Order appointing, 1 Law Rec 213 

MTust pay rent, 1 Law Bee 222 

Besisting, 1 Law Bee 227 

Dispossession of, 1 Law Bee 229 

'Oompielled to take possession:^ 1 Law 

Rec 228 

^Leave to sue, 1 Law Bee 228 

Power to collect rents, 1 Law Bee 227 

Stock on hand, 1 Law Bee 27 

Continuing business, 1 Law Bee 27 

Corporation, 1 Law Bee 27 

Foreclosure, 1 Law Bee 248 

Corjwration, attachment, 1 Law Bee . . . 243 

Form of order api>ointing, in supple- 

mientary proceedings. Where filed, 2 Law 

Bee 69 

In an action for dissolution of partner- 
ship, when, 2 Law Bee 73 
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In ejectment suit, i)endente lite, 2 Law 

Eec 44 

Supplementary proceedings, when not 

appointed, 2 Law Rec 45 

'W'hethier one can be appointed in sup- 
plementary proceedings under a Lloyd's 
I)olicy of fire insurance, 3 Law Rec 40 



REFERBB. Power to compel answer, 1 Law 

Bee 97 

To take testimony, 1 Law Rec 85 

^Contempt befoite, 1 Law Riec 97 

^Rei)OPt of, objections to, 1 Law Rec 173 

Oath of, 1 Law Rec 222 

^Report, form of judgment, 1 Law Rec. . 216 

Report, setting aside, 1 Law Rec 17 

^Mistrial before, 1 Law Rec 17 

Report in divorce, 1 Law Rec 68 

!Pees, two reports, 1 Law Rec 247 

Supplementary proceedings, 2 Law Rec. 54 

^Once having lost his power cannot re- 
cover it to issue subpoena, 3 Law Rec 37 

^Motion to set aside report of, 3 Law 

Eec 67 

Pees of, what reaeonable amount, 3 Law 

Rec 192 

'Motion to compel to pay over moneys in 

foreclosure, 3 Law Rec 194 

^Authority in foreclosure, 3 Law Rec . . . 194 



REFEREE'S REPORT. Confirmation of, 3 
Law Rec 3 



REFERENCE. In an equitable action for spe- 
cific performance of a contract and for an 
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accounting, a reference should not be or- 

dened, 38 O. P. B 351 

'Instance of Tvlhere the referee was not 

bound to take testimony appearing irrele- 
vant, 3» C. P. E 295 

^Validity of a referee^s report, 3« C. P. R. 265 

Time for delivering the report, 39 O. 

P. R 51 

Jurisdiction of referee. Termination 

of, 39C. P. B 51 

In "Surrogate's Oourt, 1 Law Bee 143 

Order of, 1 Law Bee 173 

^Damages on injunction, 1 Law Rec 176 

^Attorney's lien, 1 Law Bee 76 

—For deposition, 1 Law Bee 129 

Compulsory; long accent; attorney's 

bill for services, 2 Law Bee 163 

^See Compulsory Beference. 

Compulsory, when not allowed, 3 Law 

Bee 24 

May be had upon a claim of an attor- 
ney, 3 Law Bee 25 



BEPEBBBD ACCOUNTINIQ, 1 Law Bee 126 



RELEASE, UNI>EB SEAL, 1 Law Bee 16 



BELIGIOUS COBPOBATION, LIABILITY, 1 
Law Bee 74 



BEMOVAL OP ASSETS, 1 Law Bee 19 

From EWstrict Ctourt, 1 Law Bee 64 
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RENT, ACTION FOR COUNTERCLAIM, 1 
Law Rec 126 



REPLEVIN. PlaintiflF in replevin must prove 
the allegations of bis complaint, although 

no order of arrest granted, 38 C. P. R 190 

When title passes, 3 Law Rec 55 

Requisites of affidavit, 3 Law Rec 215 

When there are several requisitions, 3 

Law Rec 216 

Property in custodia legis, 3 Law Bee. 216 



REPLY, Counterclaim of Negligence, 1 Law Rec. 126 

To counterclaim, 1 Law Rec 45 

In divorce. Defendant cannot stand 

upon one portion of, 2 Law Rec 211 

To new matter, 3 Law Rec 136 



REPORT OP REPERBB. Mkxtion to set aside, 
3 Law Rec 67 



REPORT OP CORPORATION, 1 Law Rec. . . . 34 



RE-SALE ON PORBCLOSURE, 1 Law Rec. . . . 133 



RBSIDBNCR When attorney compelled to 
disclose client's, 2 Law Rec 57 



RETURN PROM DISTRICT COURT, 1 I^w 
Rec 155 
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REVOCATION OF LETTERS OF ADMIN- 
ISTRATION, 1 Law Rec. 77 

Of letters tesrtamentary, 1 Law Rec 144 

Of former will, 1 Law Rec 169 

Of letters of guardianship, 2 Law Rec. 33 

— ' — Of letters testamentary, when, under 



Section 2,685 of the Oode, 3 Law Rec 16 



RULES, Second Department, 1 Law Rec 

1, special, 1 Law Rec 

3, 1 Law Rec Ill, 



-5, special, 1 Law Rec. 
-6, special, 1 Law Rec 



98, 



9, 1 Law Bee 

11. 1 Law Rec 

1 Law Rec 

general, 1 Law Rec 

1 Law Rec 

1 Law Rec 

1 Law Rec 48, 

1 Law Rec 

1 Law Rec 118, 

1 Law Bee 107, 

-37, 1 Law Rec 

-77, 1 Law Rec 

-78, 1 Law Rec 

-•See Amendments, Rule 32, 2 Law Rec. 



-14 
-15 
-18 
-19 
-24 
31 
-34 
^6 



17 

8 

161 

8 

109 

38 

43 

11 

9 

242 

242 

99 

52 

208 

109 

217 

88 

88 



S 

SALE. Of dlecedent's real estate, creditors 
named in the petition must be cited. When 
notice to creditors to present claims has not 
been published or the time to present them 
has not expired citation must be directed 
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generally to all other creditors as well as 

the creditors named, 2 Law Rec 124 

Of decedent's real estate, w<hen i)etition 

not granted, creditor's remedy, 2 Law Rec. . 181 

Of real estate, action by vendee to an- 

nnl contract for, 2 Law Rec 61 

^Action to recover for a remote conse- 
quence of, 3 Law Rec 80 



SAVINGfi BANK DEPOSITS, 1 Law Rec 132 

Claims against, 1 Law Rec 240 



SEOOND DEPARTMENT RULES, 1 Law Rec. 17 



SEPARATION. Action for, counsel fees, ali- 
mony, when not allowed, 2 Law Rec 142 

^Action for, 3 Law Rec 70 



SEOTJKITY TO PAY FINE, 1 Law Rec 167 

—For costs, bad faith of action, 1 I^aw 

Rec 165 

For costs, counterclaim, 1 Law Rec 214 

F or costs by administrator, 1 Law Rec. 221 

For costs, justification, 1 Law Rec 246 

See Oosts. 



SERVPECE BY PUB(LIOATION. The "sub- 
ject matter" in a suit by an assignee of a 
life policy is personal property, and a non- 
resident defendant may be served by publi- 
cation, 39 C. P. R 317 
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SEJRVIOE of Summons, AflBldavit, 1 Law Rec. . 12 

Of summons on infant, 1 Law Rec 12 

On one defendant, 1 Law Rec 62 

Of order under 6. 1778, 1 Law Rec 199 

By mail, of notice of motion, 1 Law 

Rec ^ 224 

By mail, registered letter, 1 liaw Rec. 196 

Out of the state, 1 Law Rec 217 



SET-OFF AND OOUNTEROLAIM. See " Ac- 
tion," "Executors and Administrators," 
38 C. P. R. 



SETTLEMENT OF ORDER BY MOTION, 1 
Law Rec 179 



SHERIFF, Indemnitors Substituted, 1 Law 

Rec 37 

^To open box in safe deposit, 1 Law Rec. 238 

Instance where sheriflf's fees and 

poundage were excessive, 37 O. P. R 183 

^Action against, what plaintiflp must 

prove, 3 Law Rec 151 



SHERIFF!S SALE. In replevin and attach- 
ment, 3 Law Rec 55 



SIDEWALK, CITY ORDINANCE, 1 Law Rec. 256 



SBORT CAUSE CALENDAR. See Motion. 
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SLAJIiDER AND LIBEL. A complaint in an 
action for libel ailing that the defendant 
charged plaintiff with sending anonymons 
letters calling them obecene is not sufficient, 

39 C. P. R 83 

Plaintiff must allege facts to show 

words are libelous, 39 C. P. R 83 

Bill of particulars, 1 Law Rec . 73, 97, 169 

Slander in foreign tongue, 1 Law Rec. 245 



SPECIFIC LEGACY. Courts not in favor of, 2 
Law Rec 97 



SPECIFIC PERFORMANCE. When demurrer 

lies to complaint for, 3 Law Rec 10 

See Contracts, 38 C. P. R 



STATUTE OF FRAUDS. Necessity of Plead- 
ing. See Pleading, 38 C P. R 

^Asch V. Heine, 3 Law Rec 75 

Of limitations, deed, 1 Law Rec. ...... 166 

See Accounting, Cbmpulsory, limita- 
tion, Statute of. 



STATUTES. Relating to procedure are retro- 
active and prospective in their application 
(annotated), 38 C. P. R 386 



STAY, on appeal from Surrogate's Decree, 1 

Law Rec 144 

On aypesl by lower Court, 1 Law Rec. 101 
Motion costs, 2 Law Rec 45 



VOLUME XL 321 

Page 

STHNOQRAPHEK, Fees of, 1 Law Bee 85 

Fees on surplus moneys, 1 Law Rec 131 

Fees for amendments, 1 Law Rec 123 

Fees, amount of, special custom, how 

sftiown, 2 Law Rec 86 

Minutes of. See Amendment. 



STOCKHOLDERS OF A BUSINEeS CORPO- 
RATION, testimony of, 37 C. P. R 51 

Liability of, 1 Law Rec 29 



STRIKING OUT AMENDED ANSWER, 1 

Law Rec 45 

Out matter, 1 Law Rec 242 

Out defence, 1 Law Rec 242 



SUBMISSION OF CONTROVERSY. Sulh 
mitted controversy must involve questions 
of law only, 39 C. P. H 273 



SUBPOENA. When may be issued by an attor- 
ney without application to a court or judge, 

37 C. P. R 290 

Issued by referee in supplementary 

proceedings, 2 Law Rec 54 

— ' — Mlandatory, fop witness to api)ear and 
be examined when issued by foreign court, 

2 Law Rec ''. 188 

'What is necessary for issuance under 

foreign commission, 2 Law Rec 66 

Motion to set aside, 3 Law Rec 37 

^How must be issued in supplementary 

proceedings, 3 Law R^ 4 



11 
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-Duces tecum, in foreign commissiony 



when to issue^ 3 Law Rec 117 



SUBSTITUTION OP DBFEafDANTS, 1 Law 
Rec 37 



SUMMARY PROCEEDINGS. Jurtpdiction is 
conferred ui>on Municipal Court in sum- 
mary proceedings, 37 C. P. R 84 

^Appeal, when dismissed, 37 O. P. R. . . 84 

See Landlord and Tenant." 

Stay on appeal, 1 Law Rec 65 

Defense, 1 Law Rec 150 

^Injunction, 3 Law Rec 128 



SUMIMONS AND COMPLAINT. When order 

is irregular, 37 C. P. R 78 

New York dty Court, 1 Law Rec 73 

Service of foreign corporation, 1 Law 

Rec 121 

Order for publication of, 1 Law Rec ... 91 

'Service on another, 1 Law Rec 187 

^Amendment of, 1 Law Rec 187 

'AflSdavit of service, 1 Law Rec 242 

Date not an essential part of, venue in, 

when sufficiently stated, 2 Law Rec 154 

^Defective, how remedied, 2 Law Rec . . . 148 

Motion to set aside service of, upon 

ground of fraud, when granted, 2 Law Rec. 148 

Service on a lunatic, 3 Law Rec 21 

Service by publication, 3 Law Rec 76 

Filing, 3 Law Rec 76 

^Caption of, different from complaint, 3 

Law Rec 148 

Jurisdictional defect in, 3 Law Rec 209 
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-Omission of venue in, 3 Law Bee 209 



-Variance between, 3 Law Biec 7 



SUPPLBMEJNTAHY PROOI3EDINIG»S. Diso- 
bedience of witness in, 37 C. P. R 121 

^A subpoena issued in supplementary 

proceedings must be issued under the hand 
of the judge or referee before whom the pro- 
cess is pending, 37 O. P. R 290 

■Can only be discontinued by an order of 

the court, 38 C. P. R 344 

The election of penalties for contempt 

is in the discretion of the C?ourt, 39 C. P. R. 86 

Am order in, is not defective, and the 

Court does not lose jurisdiction of the pro- 
ceedings by the resignation of the judge who 
signed the order, but may be conitinued 'be- 
fore another judge, 39 C. P. R 89 

Fine, 1 Law Rec 47 

^Elxempt property, 1 Law Rec 76 

^Affidavit for, 1 Law Rec 90 

Oppressive examination, 1 Law Rec . . • 101 

Objects of, 1 Law Rec 101 

^Trust fund, 1 Law Rec 129 

For costs, 1 Law Rec 200 

^Jurisdiction, 1 Law Rec 198 

Evasive answers, 1 Law Rec 202 

—Real estate, 1 Law Rec 237 

Eiamings cannot be reached after com- 
mencement of, 2 Law Rec 132 

Judgment debtor's equity in real estate 

must be sold first, 2 Law Rec 8 

Order appointing receiver must be a 

judge's order and filed in the county clerk's 

office, 2 Law Rec 69 

^Payment to sheriff by third party, how 

protected as against a transferee, 2 Law 
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Rec 140 

What may be shown. Quecrtions to show 

fraudulent transfer may be asked, 2 Law 

Rec 24 

W hen a receiver will not be appointed, 

2 Law Rec 45 

Service of order, 2 Law Rec 54 

Jurisdiction in, 2 Law Rec 54 

How subpoenas must be issued, 3 Law 

Rec 4 

^How brought under a Lloyd's policy of 

fire insurance, 3 Law Rec 40 

^Ais against a trustee, 3 Law Rec 78 

Contempt of court, 3 Law Rec 143 



SURPLUS MONEYS. Costs, 1 Law Rec 186 

^Moneys, stenographer's fees, 1 Law 

Rec 131 

^Proceedings, 1 law Rec 247 



SURETY CO., Undertaking by, 1 Law Rec 51 



iSURBTIEIS. Upon bond of olBteer of private 
corporation not liable for breach happen- 
ing after expiration of the term limited by 

ibond, 2 Law Rec 108 

^Action against upon an undertaking on 

appeal, 3 Law Rec 93 



SURPLUS PROCEJBDINOB. Fees of referee 
on. Who to pay, 3 Law Rec 71 
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©TJIRROGATBS' OOUBTS. Jurisdiction of 
Surrogates to appraise property, 37 C. P. 

R. 177 

— — The Surrogate's Court is given express 
authority to determine the taxability of 
property undler the transfer tax law, 37 O. 

P. B 280 

^Power of, in construction of will in ju- 
dicial settlement, 2 Law Rec 158 

^Discovery in, 2 Law Bee 161 

Jurisdiction of, 2 Law Bee 210 

Jurisdiction of, in accounting of ex- 
ecutor or administrator of an executor or ad- 
ministrator, 2 Law Bee 81 

^Becitals necessary in execution in, 2 

Law Bee 81 

Becitals necessary in execution in, 2 

Law Bee. 70 

Power of, in respect to answer, 3 Law 

Bee 146 



T 

TAIXATION. See Costs. 

^Duties of assessors, 1 Law Bee 91 

Domestic corporation, 1 Law Rec 33. 

P ower of court to reduce, 1 Law Bee ... 55 

Inability tio pay tax, 1 Law Bee 55 

Of corporation, 1 Law Bee 55 

Of co-oi)erative loan ass'ns, 1 Law Bee. 48 

Of B. & Ml L. Ass'ns, 1 Law Bee 48 

Of corporation after consolidation, 1 

Law Bee 41 

Of personal property of corporation, 1 

Law Bee 91 
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TAXES. Reduction of peFsonal, 1 Law Bee .... 154 

TAX LEIASE. Ab Incumbrance, 1 Law Rec 186 



TEMPORARY AI>MiINI9TRAT(OR. S^ Ad 
miniatrator. 



TEMPORARY INJUNCTION. See Injunc- 
tion. 



TEJNDIER. Complaint to compel assignment of 
real estate must offer to pay amount still 

due, 38 C. P. R 145 

Plea of, 1 Law Rec 132 

Of payment, necessary allegation of 

complaint against common carrier, 3 Law 
Rec 38 



» 



TERMS OF SALE. In foreclosure, 3 Law Rec. 194 
Construction of, 3 Law Rec 194 



TESTAMENTARY CUSTODY OF MINORS, 1 
Law Rec 141 



TEKTAMENfTARY TRUSTBBB. Removal of. 
Voluntary accounting not a matter of de- 
fense in, 3 Law Rec 136 



TESTIMJONY. De bene esse, when allowed, 3 
Law Rec 27 



VOLUME XL 327 



Page 
TESTATOR. Pereanal Property of, 1 Law Bee. 141 



THIRD PARTY. Oertiflcate of no Property, 1 
Law Rec 200 



TITLE. Cloud upon, 1 Law Rec 65 

To office, injunction, 1 Law Bee 250 

To office, equity action, 1 Law Bee 227 

Piling of map not a cloud or encumb- 
rance, 2 Law Rec 61 

'Marketable purchaser entitled to. Bur- 
den rests upon vendee in rejecting title. Die- 
fects must be pointed out by vendee, 2 Law 

Rec. 217 

^Action to quiet, 3 Law Rec 81 

Performance of duties of executrix no 

estoppel in action to quiet, 3 Law Rec 81 



TRANSFER TAX LAW. See Surrogates' 
Oourts. 

^Amount, 1 Law Rtec 259 

'Assets within the state, 1 Law Rec 23 

Treaty with foreign nations, 1 Law 

Rec 25 

Citizens of German Empire, 1 Law Rec. 25 

Kk>n-resident beneficiary, 1 Law Rec . . 25 

^Non-resident decedlent, 1 Law Rec 23 

Contingent interest, 1 Law Rec 22 

Election of payment, 1 Law Rec 22 

-Lien upon real estate, 1 Law Rec 22 

Leasehold interest, 1 Law Rlec 83 

^Amount of divided estate, 1 Law Rec. . . 173 

Interest, penalty, 1 Law Rec 173 

—^Without appraisement, 1 Law Rec 173 
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TBIAL — ^By demurrer of corporation, 1 Law 

Eec 199 

^Place of. See Venue, 38 a P. R. 

'Failure to renew motion for non-suit at 

close of evidence is waiver of right to have 
case dismissed as matter of law, 38 C. P. R. 136 

^Infant loses preferencte on calendar on 

failure to appear on return day of motion, 

38 C. P. R 257 

Older for new trial will not be reversed 

for failure to state grounds, 38 0. P. R 415 

In trial from order granting new trial, 

Appellate Division will refer to opinion be- 
low, 38 O. P. R 415 

M!otion for new trial will not be denied 

where new evidence discovered several 
months ago, but attorney just informed, 38 

O. P. R 455 

W hen rieference to take depositions for 
use on motion for new trial will not be 

granted, 38 O. P. R 455 

'New York City Court has i)ower to 

grant new trial on ground of newly discov- 
ered evidence, 38 C. P. R 271 

Claim to real property may be de- 
termined by a jury trial, 38 C P. R 249 

(Advancement of cause as provided by 

Rule 2, 39 C. P. R 116 

See " Appeal." 

^By jury, causes of action to referable 

when right is aibsolute for trial by jury on 

one of the causes of action, 2 Law Rec 209 

Issues of fact in partition provided for 

by Rule 31, 3 Law Rec 85 



TROVER See Arrest. 
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TRUST FUNDS. See Elxecutars and Admin- 
istrators. 



TRUSTS AND TRUSTEE, accounting by, 37 O. 

P. R 9 

'Extraordinary distributions to stock- 
holders constitute distributions of surplus 
profits, and must t>e treated as income, 37 

C. P. R 9 

^When may not maintain a sinking 

fund to meet depreciation in value, 37 C. 

P. R. 9 

W herie a life beneficiary of a trust may 
also act as one of the trustees, 37 C P. R. . 9 

'See Executors and Administrators. 

^Accumulations from trust created for 

support and education of beneficiary, and 
wrongfully withheld by trustees, is subject, 
under Oode dv. Proc., Sect. 66, to lien of at- 
torney in successful proceeding to comx)el 

payment (annotated), 38 O. P. R 38 

— — /Dhe executrix of a deceased beneficiary 
has no title to trust fund whene beneficiary 

died before donor, 38 O. P. R. 30 

ilnicome from trust estate necessary for 

support of beneficiary inalienable and not 
subject to claims of general creditors, 38 C 

P. R 38 

^Void accumulation, 1 Law Rec 166 

^And exiecutor, 1 Law Rec. ., 21 

Oommissions of, 1 Law Rec 138 

'As beneficiary, 1 Law Rec 153 

^Possession under a will, 1 Law Rec 130 

Resignation of, 1 Law Rec 147 

Of real and personal property, 1 Law 

Rec 146 

Removal of testamentary, 1 Law Rec . . 144 
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Investment of trust funds, how long 

permitted to lie in a trust company, 2 Law 

Ree. 67 

^Blreach of duty of, when advances and 

payments disallowed to, 2 Law Rec 67 

— —The word "trustee" when notice, 2 
Law Rec 30 

Oannot charge trust estate unless au- 
thorized. When personally liablie. May ex- 
pressly charge trust estate, 2 Law Rec 37 

— — 'See Action. 

'W hat wording constitutes a valid trust. 173 

Oonstruction of in will, 3 Law Rec 91 

Of express trust — toeneflciaries not nec- 
essary parties, 3 Law Rlec 110 

A iction for damages against for mal- 
feasance in office, 3 Law Rec 158 

Former judgment in bar, 3 Law Rec . . . 158 

'Merger, 3 Law Rec 158 

A! conveyance of trust proi)erty by a 

trustee to another who at once re-conveys it 
to the trustee individually, is avoidable at 
the election of the beneficiaries, 39 C. P. R. 166 

^Actual fraud is not presumed, 39 C. 

P. R 166 

^A defendant using undue influieTice to 

procure property from another becomes a 

trustee, 39 C. P. R 357 

^W!ho may be joined as parties to recover 

said property, 39 O. P. R 357 



u 

ULTRA VIRES, DEBMNOB, 1 Law Rec 193 

UNIHSRfPAKING, APPROVAL OF, 1 Law Rec. 51 
By Surety Co., 1 Law Kec 51 



VOLUME XL 331 



Page 

eervice of, 1 Law Bee 29 

—On appeal from general term city court 
to appellate term must in express Words 
provide for jwiyment of original judgment. 
Such an undertaking only for costs on af- 
firmance insufficient, 2 Law Biec 6 

^Undfer Section 559 is not intended to se- 
cure general cofirts, 2 Law Rec 1 

On attachment, omission of ax)proval on 

copy served, 3 Law Rec 65 



UMNOOBPORATBD AISSOOIATION. In an 
action by a suspended member, to comi)el 
his reinsta4)emenit as a member in good 
standing, and to prevent its members, by 
threats or otherwise, from interfering with 
his working with them, the court may re- 
strain the interference as prayed, 37 C. P. R. 56 



UNIONS, PROTBOTIVB INJUNIOTION, 1 
Law Rec 28 



USURY. Party cannot be iiequired to testify to 
facts which will convict him, 3 Law Rec 20 



VACATING ATTACHlMUNlT. The United 
Brotherfhood of d'oakmakers, 3 Law Rec ... 65 



YARilAN'OE. Between summons and com- 
plaint, how corrected, 3 Law Rec 7 
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VBN'DEQE. A>ctioD by to annul contpax?t for real 
estate^ 2 Law Rec 61 



ViESNiUE. Ttte court will not consider the con- 
venience of expert witnesses in deciding a 
motion for change of place of trial (anno- 
tated), 38 C. P. B 64 

^Plaintiff's poverty will be considered in 

denying motion for change of, 38 C. P. R . . . 64 

A ction against railroad company for 
n^ligent injuries is properly brought in 
county through which line runs, 38 C P. R 64 

^Aiffiklavit for change of, for convenience of 

witnesses held insufficient^ 38 O. P. R 64 

W hen in d^ubt court may deny motion 

to change venue, 39 O. P. R 29 

The court has no authority, on motion 

to dhange place of trial, to consider at thie 
instance of plaintiff, the convenience of wit- 
nesses, 39 C. P. R 338 

■ W hen change of place of trial should be 
granted, 39 O. P. R 345 

Change of, residence of corporation, 1 

Law Rec 54 

Change of, affidavit for, 1 Law Rec 48 

Change of residence of parties, 1 Law Rec . . 87 

Public officer, 1 Law Rec 136 

Demurrer, 1 Law Rec 150 

lAffidavit of merits, 1 Law Rec 150 

^Affidavit to change, 1 Law Rec 48, 206 



VERDICT. A verdict contrary to the instruc- 
tions of the court will be set asidle, but only 
the party injuriously affected has the right 

to complain, 39 C. P. R 155 

The Appellate Court is not justified in 
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reversing a judgment for failure to object 

to the inBtructions by the court. 155 

JSidotion to set aside ujyon ground that it 

is lezcessiye 213 

Of jury set aside. See Jury, 2 Law 

Rec 213 

Setting aside, 1 Law Rec 67 

—Misconduct of jury, 1 Law Rec 255 



VERIFICATION OF ANSWER BY ATTOR- 
NEY, 1 Law Rec 234 

^By joint defendant, 1 Law Rec 232 

By one defendant, 1 Law Rec 199 



VOLUNTARY AIOOOUNTING. See Account- 
ing. 



VOLUNTARY SEiTTLEMHNT. Wlhat is not 
necessary to allege, in case of, 3 Law Rec. . . 57 



w 

WAOES. See Action for, 2 Law Rec. 



WAIVER. By executor of, provisions, 37 C. 

P. R. 86 

Pleading of, 1 Law Rec 246 

Of cause improperly on calendar — 
when, 3 Law Rec 3 



/ 
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WAB1RA.NT. Defective, in attachment, may be 

amended, 2 Law Ktec 176 

Of attachment. See attachment. 



WIETD. Miay act as sussignee, 2 Law Bee 76 



WILLS. In an action alleging the invalidity of 
a will which has been admitted to probate, 
on the ground of the incax)acity of the testa- 
tor, the plaintiff mnst sustain thte burden of 
proof to show the testator^s incapacity, 37 O. 

P. B. 274 

'Action by plaintiff as executor to ob- 
tain a construction of a will and an ac- 
counting, where the defendants answered, 
some claiming the will was valid, and others 

that it was invalid, 37 O. P. B 299 

^Burden of proving testamentary inca- 
pacity upon one allying it, 38 C. P. B 116 

^Evidlence held not to show testamentary 

incapacity, 38 C P. B 116 

Surrogate's failure to transmit to Su- 
preme Court certified copy of probate of 
will, not justify dismissal of proceedings, 

38 O. P. B 208 

^Before a will probated in another 

state can be recorded in New York State, 
all the rJequirements of this state must be 

complied with, 39 O. P. B 22 

'Probate of, by jury, 1 Law Bee 161 

Form of, execution, 1 Law Bee 170 

^Parole evidence, execution of, 1 Law 

Bee 170 

Date of, 1 Law Bee 171 

Bevocation of former, 1 Law Bee 169 

^Destruction of, 1 Law Btec 169 
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^Attestation clauspe^ 1 Law Rec 174 

Lost or destroyed, proof of, 1 Law Rec. 141 

Oopy of lost, 1 Law Rec 141 

Denial by subscribing witness, 1 Law 

Rec 86 

CJonstmction of trust to receive rents 

and profits, and suspension of power of al- 
ienation, 2 Law Rec 78 

—Construction of, 2 Law Rec 97 

^Witness signing at end, 2 Law Rec 56 

Oonstruction of trusts, 3 Law Rec 91 

—Construction of, in partition, 3 Law 
Bee 173 



WITNESS. A stockholder of a defendant cor- 
poration is not competent to testify in an 
action by the representatives of a decedent 
concerning personal transactions with the 

deceased, 37 O. P. R 51 

The test of interest in a witness under 

•Section 829 of the Oode of CSvil Procedure 
is the old common»-law rule of interest, 37 

C. P. R. 51 

^A' witness in an action or special pro- 
ceeding cannot Jbe compelled to attend until 
the statutory fees and mileage are paid^ 37 

C. P. R 121 

Where in an action by an executor to 

comx)el an accounting against a servant, the 
testimony of tihe defendant was held admiss- 

abJe, 37 C. P. R 86 

-Competency of testimony of physician, 

37 C. P. R 165 

Competency of witnesses as to personal 

transactions with deceased agent, 37 C P. R. 209 

Competency of witnesses in transac-* 

tions with deceased i)erson, 37 C P. R 223 
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^When inter3X>gatories should be framed 

in both English and the foreign language, 

37 C. P. R 247 

Owner of real estate >einpk>ylng attor- 
ney instead of real estate agent to negotiate 
sale is not entitled to claim communications 

as privil^ed (annotated), 38 C P. R 90 

^The executrix of deceased beneficiary is 

incomjietent under Oode Civ. Proc, Sect. 
829, to establish title to a trust created by 
latter's father who died after beneficiary, 

38 0. P. R 30 

^Sect. 829 may be waived by failing to 

object on proper ground or by calling sur- 
vivor as witness, 38 C. P. R 290 

See, also, Etndence, 38 O. P. R. 

^When in doubt it is proper for the court 

to deny a motion for change of venue, 39 C. 

P. R. 29 

Testimony as to transactions with dece- 
dent, 39 O. P. R 30 

The right to refuse to answier, because 

it may incriminate a corporation not avail- 
able, 39 C. P. R 33 

^A witness cannot claim a privilege from 

answering when a criminal action is barred, 

39 C. P. R 33 

^When an officer of a corporation is not 

incomi)etent as a witness, 39 C. P. R 171 

Instance of where a physician is not 

prohibited from testifying as to patient's 
statem'ent as to cause of her injury, 39 C 

P. R 247 

See * * Discovery. ' ' * * Venue. ' * 

'Fees, travelling, 1 Law Rec 103 

Meaning of, 2 Law Rec 61 

'See Supplementary Proceedings. 

^Living out of the state, but having a 
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regul€u* plaoe of business in the state, cannot 
l)e examined before trial, with'out proof that 
he is about to depart from the state or is ill 

or infirm, 3 Law Bee 20 

Bee Will. 



WORDS. Addition of " more or less " in a deed, 
when not significant, 2 Law Rec 61 



WRITTEN INSTRUMENT. What testimony 
admitted to destroy, 2 Law Rec 153 



WRIT OF PROHIBITION. When properly is- 
sued, 37 0. P. R 219 



INDEX TO ANNOTATION 

m 

New York Gvil Procedure Reports 

VOLUMES 37, 38, 39. 



A 

ATTORNEY A:N'D CLIENT. Attorney's lien 
on trust property, 38 O. P. B 45 



BILL OF PAETIOULARS. Right to examine 
partj when information is obtainable by 
Bill of Particulars, 39 C. P. B 73 



c 

COSTS. Additional allowance of, 38 C. P. R. . 470 



DISCOVERY. Right to eramination when in- 
formation oibtainable by Bill of Particulars, 

39 C. P. R 73 

When motion to vacate an order for, 

granted, 39 O. P. B 73 
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EXAMINATION OP PAiRTT BEFORE 

TRIAL, 39 C. P. R 37 

B ight to reBist applicatioii for, 39 C 

P. R. 37 

Gemeral Rule, 39 C. P. R 37 

Object of, 39 C P. R 37 

Right to examination when information 

in obtainable by Bill of Particulars, 39 O. 

P. R. 73 

When motion to vacate an order for, 

granted, 39 a P. R 73 

^When order for, wa« upheld, 39 O. P. R. 73 



EXEMPTIONS. Exemption of pension money 
and property purchased therewith, 38 C. 

P. R 174 

Federal statute, 38 C. P. R 174 

State statute, 38 C. P. R 175 

Ebcemption when pension money trace- 
able, 38 O. P. R. 

A. Property purchased with pension 

money. 

1. In general, 38 O. P. B 176 

2. Personal character of exemption, 

38 O. P. R 177 

3. Effect of increased valuation, 38 C. 

P. R 179 

B. Gifts , 179 

O. Mtoney 179 

D. Bank deposito 179 

Exemption when id|enti1y lost, 38 C. 

P. R 180 

^Subject to charges for support, 38 O. 

P. R 180 

Taxes, 38 C P. R 181 
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Waiver of right of exemption, 38 O. 

P. R, 184 

Forfeitune of right, 38 C. P. B 185 

—— 'Determination and enforcement of 

right, 38 O. P. R 185 

Rights of deserter, 38 a P. R 186 



I 

INJUNOTIONS, PBNIDBNTE LITE, when 

granted, 37 C P. R 65 

^When not granted, 37 O. P. B 69 



J 

JUDGMENT by confession, what statement of, 

should contain, 37 C. P. R 144 

^Intendment of Statute, 37 O. P. R 144 



L 

LANDLORD AND TENANT. Sufficiency of 
statement of petitioner's interest op owner- 
ship in proceedings to i^emove tenant, 39 C. 

P. R 135 

^Statutory requirements, 39 C. P. R . . . 135 

—In general, 39 C P. R 136 

^Sufficient petitions, 39 C. P. R 136 

Insufficient petitions, 30 C. P. R 137 

'Amendment, 39 0. P. R 140 



LEAVE TO SUE, 37 O. P. R 96 



342 CIVIL PROCEDURE REPORTS 

Page 

LIMITAITION OF ACTIONS. What is suf- 
ficient written acknowledgemlent of debt to 
take case ont of statute of limitations, 38 C. 

P. R 500 

Statutory requirements, id 500 

Gteneral principles, id 500 

Oonditional acknowledgement, id 500 

nAicknowledgement, to whom made, id . . 500 
^SignatuHe 'by i>arty to be dharged, id . . . 503 

-Time of acknowledgement, id 503 

-Acknowledgements, suflOk^ient, id 503 

-Acknowledgements, insu£Bcient, id 509 



■ ii 



MORTGAGE, iEX>REOLOSURE OF. When 

judgment becomes a lien, 37 O. P. R 7 

What may be sold, 37 C P. R 7 

Deficiency, how asc^ertained, 37 C. P. R. 8 

Leave of Court, 37 O. P. R 8 



p 

PABTIEJS. How many are " many persons " 
within Code CSv. Proc,, Sect. 448, 38 C. P. 
B. 483 



PENDENTE LITE. See Injunctions, 37 O. P. 

R 65 



PHIYSICIAN, testimony of, under Section 829 
of the Code, 37 C. P. R 172 
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PLEJADING. Amendment of, changing capac 

ity of party, 38 O. P. R 13 

^Statute 13 

^Plaintiffs 

a. Individuals, repre^ntatives, etc 13 

b. Oorporati'ons, associations 15 

Defendants 

a. Individuals, representatives, etc 15 

b. Oorporations, associations 17 

Amendment at Special Term 20 

^Amendment after trial 21 

'Statute of limitations 22 

Costs 22 

'Necessity of allegation of doublle or 

treble damages, 38 C. P. R 440 



POOR PERSONS. Right to sue, defend or ap- 
peal in representative capacity in forma 

pauperis, 38 C. P. R 235 

—^Statutory provisions 235 

'Executor or administrator 

a. To sue or diefend 235 

b. To appeal 238 

Committee of lunatics 240 

-Aasignee in bankruptcy 240 



PROCESS. Attorney's indorsement of office ad- 
dress on legal papers, 38 C. P. R 346 

Service of original papers by mail as 

giving double time for serving amendments 
thereto, 38 C. P. R 451 



PRINCIPAL AND AOBNT. Communications 
between, as privileged, 38 C. P. R 95 
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STATUTES. Retroactive effect of statutes reg> 
ulating prwxAnre in civil cases, 38 C. R R. 369 

Miscellaneous 389 

^New trials and appeals 392 

^Rnles of evidence 393 

Costs 395 



V 

VEJNUE. Change of, for convenience of expert 
witnesses, 38 C. P. R 66 



w 

WITNESS. Testimony of physician, 37 C. P. R. 172 

Scope of inquiry, 37 C. P. R 172 

Construction of Section 829, 37 C. P. R. 172 
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Speciiiieii of Scriblenu's Reports. 

The exquisite burlesque on the old Reports entitled ''Strad- 
ling y. Stiles" is often erroneously attributed to Swift and Dr. 
Arbuthnot; but it seems really to have been the joint composi- 
tion of Pope and Mr. Fortescue (afterwards in 1736 made a Baron 
of the Exchequer), and who was, says Sir Walter Scott, "though 
a lawyer, a man of great humor, talents, and integrity^* Swift, 
Works, Tol. xiii, p. 138, ed. Scott. 

STRADLING V. STILES. 

Le report del case argue en le commen banke devant 
touts les justices de le mesme* banke, en le quart. 
An. du raygne de roy Jaques entre Matthew Sir ad- 
ling^ plant. & Peter Stiles^ def. en un action prop- 
ter certos equos coloratos, Anglice, pyed horses, post, 
per le dit Matthew vers le dit Pettr 
SIR John Swale, o/ Swale- Hall in Le rec*tei dei 
Swale-Dale M/ by the Riuer Swale, kt. cbm. 
made his last Will and Testament: in which, among other Bequests 
was this, oiz. Out of the kind love and respect that I 
bear unto my much honoured and good friend Mr. Mat- 
thew Stradliag^ gent, I do bequeath unto the said 
Matthew Stradling^ all my 'black and white horses. 
The Teastator had six black horses, six whie horses, and six 
pyed horses. 

The Debate therefore was Whether or no 
the said Matthew Stradling should have ^^^^^ 
the said pyed horses , by virtue of the said Bequest, 
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Atkins apprentice pour le pi. moy 
semble que le pi. recouera. 

And first of allit seemeth expedient to consider what is the 
nature of horses, ^Md also what is the nature of colours; 
and so the argument will cons0quently divide itself in a twofold 

way, that is to say, the formal part, and substantial part. 
Horses ore the substantial part, or thing bequeathed: 
black and white the formal or descriptiue part. 

Horse, in 'a physical sense, doth import a certain quad- 
rupede or four-footed animal, which by the apt and 
regular disposition of certain proper and convenient 
parts, is adapted, fitted, and constituted, for the use 
and need of man. Yea so necessary and conducive was 
this animal conceived to be to the behoof of the commonweal, 
that sundry and divers acts of Parliament have from time 
to time been made in favour of horses. 

1st Edw. VI. Makes the transporting of horses out 
of the kingdom no less a penalty than the forfeiture of 

2nd and 3rd Edward yi. Takes from horse-stealers 
the benefit of their clergy 

And the statutes of the 27th and 32nd of Henry 
Vni. condescend so far as to take care of their very 
breed : These our wise ancestors prudently foreseeing, that 
they could not better take care of their own posterity, than 
by also faking care of that of their horses. 

And of so great esteem are horses in the eye of the 

common law, that when a Knight of the Bath commit- 

teth any great and enormous crime, his punishment is to 
have his spurs chopt off with a cleaver, being, as 
master Bracton well observeth, unworthy to ride on a 
horse. 

Littleton, Sect, 315, saith, If tenants in common 
make a lease reserving for rent a horse, they shall have 

but one assize^ because, saith' the book, the law will not 
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suffer a horse to be severed. Another argument of 
what high estimation the law maketh of an horse. 

But as the great difference seemeth not to be so much 
touching the substantial part, horses, let us proceed to 
the formal or descriptive part, viz. what horses they are 
tj^at come within this Bequest. 

Colours are commonly of various kinds and different 
sorts; of which white and black are the two extremes, 
and consequently comprehend within them all other 
colours whatsoever. 

By a bequest therefore of black and white horses, 
grey or pyed horses may well pass ; for -when two 
extremes, or remotest ends of any thing are devised, the 
law, by common intendment, will intend whatsoever is con- 
tained between them to be devised too. 

But the present case is still stronger, coming not only 
within the intendment, but also the very letter of the words. 

By the word black, all the horses that are black are 
devised; by the word white are devised those that are 
white; and by the same word, with the conjunction cop- 
ulative, and, between them, the horses that are black 
and white, that is to say^ pyed, are devised also. 

Whatever is black and white is pyed, and whatever 
is pyed is black and white; ergo, black and white 
is pyed, and vice versa ^ pyed is black and white. 

If therefore black and white horses are devised, 
pyed horses shall pass by such devise; but black 
and white horses are devised ; ergo^ the pi. shall 
have the pyed horses. 

Catlyne Serjeant: moy semble al' contrary^ the 

Pour le Defend P^^^^^^^f shall not have the pyed horses 

by intendment ; for if by the devise of 
black and white horses, not only black and white 
horses, but horses of any colour between these two ex- 
treems may pass, then not only pyed and grey 
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horses, but also red and bay horses would pass 
likewise, which would be absurd, and against rea- 
son. And this is another strong argument in law, Nihil, 
quod est cojUra rationem est licit um; for reason is the 
life of the law, nay the common law is nothing 
but reason; u/hich is to be understood of artificial pei<. 
fection and reason gotten by long study, and not of 
man's natural reason; for nemo nascitur artifex* 
and legal reason est summa ratio; and therefore if 
all the reason that is dispersed into so many different 
heads, wete united into one, he could not make such a law 
as the law of England ; because by many successions of 
ages it has been fixed and refixed by grave and learned 
men; so that the old rule may be verified in it^ Neminein 
oporlet esse legibus sapieiitiorem 

As therefore pyed horses do not come within the in- 
tendment of the bequest, so neither do they within the letter 
of the words. 

A pyed .horse is not a white horse; neither is a 
pyed a black horse; how then can pyed horses come 
under the words of black and white horses? 

Besides, where custom hath adapted a certain determinate 
name to any one thing, in all devises, feoffments and grants, 
that certain name shall be made use of, and no ' 
uncertain circumlocutory descriptions shall be allowed ; 
for certainty is the father of right and the mother of 
justice, 

Le rest del argument jeo ne pouvois oyer, car 
jeo fui disturb en mon place. 

Le court fuit longement en doubt' de c'est matter; et 
apres grand deliberation eu. 

Judgment fuit donne pour le pi, nisa causa. 
Motion in arrest of judgment, that the pyed 

horses were mares; and thereupon an inspection was 

prayed. 

Bt sur ceo le court advisare vult. 
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ScriUenu Jimior's Reports. 



Mr. Editob, 

I am requested by a young 
friend to present to you the in- 
closed attempt at burlesque, for 
insertion in the Scrap Book. li 
you think well of it, you will 
flatter its author by publishing a 
first essay. Perhaps you will, 
with your usual clemency, pass 
on the offender against our re- 
publican prejudices, a mild sen- 
tence. With sincere esteem and 
high respect, 

I remain, 
Tour friend and servt. 

J. D. 

Specimen of the Reports of 
ScriDlerus, jun. which he in- 
tends to offer to the American 
Public, at the very low price of 
six dollars a volume. The Lon- 
don edition (if there were any) 
would sell for twelve dollars, in 
boards. 



Oomtnonwealihf 



T. 



Ooohon Hunt. 



Habeas Corpus 
'iim causa, &c. 
to C. Hunt, to 
remove Grunter, 
a hog, from hig 
custcw^. 



Fighter 
pour la U- 
berte. 



Btatement Grunter, a hog, whose 
del Case. sounding name 

Is yet but little known 
to Fame; 
Being per force in prison cast. 
(A plaoe but little to his taste) 
To CounsMer Sharp imakes known 

his case; 
And begs hell try all legal ways. 
To get him out — iSharp, after por- 
ing 
O'er books, with store of legal 
lore in; 

Resolves to issue habeas corpus. 
As suiting best the pris'ner'B pur- 
poM; 

On which being brought before 
the Court, 



Sharp makes a speech (prout re- 
port) 
L argument May't please the Court 
dej ooufiBel — I think the. case 
pour le pri- Plain as the snout in 
Bonier. Grunter's face; 

The prisoner hath been 
oppress'd, 
And prays his wrongs may be re- 

dress'd ; 
He's been deprived of that great 

right. 
For which we all are bound t' 
fight; 

I mean of Liberty! 

which all 
Allow to be most nat- 
ural; 
And not to man alone, 
but to 
All sorts of creatures, high and 

low, 
What right, by nature's law, have 

I, 
To hold in durance e'en a fly? — 

Le oheval The horse who grinds 
auaufranke his master's tan 
qu' V horn- By nature, is as free 
me. as man. 

But proud oppression 
walks the earth, 
And crushes merit, virtue, worth; 
The rich oppress the poor — The 

strong 
But use their strength to sanction 

wrong. 
' But as the law of nature now 
Is obsolete, I'll try to show, 
That even by the laws in force, 
The prisoner has a right, of 

course. 
To be disoharg'd, on giving bail, 
From all the horrors of a }ail; 
A place by tyrants first invented; 
Wlio to oppress the people meant 
it 

A place which every 
democrat 

Instinctively must 
tremble at.' 



Le jail trts 
anii-repub' . 
Uean. 
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The oonstitutioii, fourteenth 
■ection. 

Article ninth, givee this direc- 
tion; 
All prisonere ihall be let from 

jail. 
On giving good suffiefent bail; 
Unless for capital offeneesy 
Et cntera; and on no pretences 
Shall th' act of habeas corpus be 
Suspended — Now, Sir, are not we 
Entitled under the pronsion. 
To claim the prisoner's dismis- 
sion? 
With conildenoe I leaTe the ease, 
To argue further would disgrace 
Your honours' judgmsnty and 

would be 
But idle waste of time in bm. 

Pour le pro- Attorney General in 
aeoution, reply. 

• Sir — ^I contend, the person can't 
Be set at large — ^The idle rant 
Us'd by his counsel, plainly shews 

He cant on legal grounds oppose 

US; 

The constitution on its face 
Does nob embrace the present 

case; 
'Twas made for citisens alone; 
And as the counsel has not shown 
His client to be one-— of course 
His argument's of little force. 
But, Sir, the prisoner is a vag- 
rant, 
And has committed the most fla- 
grant 
Abuses, outrages and torts; 
Such as are found in no reports,' 
Such as I never met, at least. 
From the first year-book to fifth 

Bsst; 
He has scar'd horses, beaux and 

women, 
Splash'd breeches, stockings, 

gowns and trimming; 
Not fearing God, and shunning- 
evfls 

But instigated by the devil. 
He hath at divers times upset 
Women in gutters foul and wet; 
Then, rubb'd against, and serap'd, 
and scratdi'd. 



In ways that never yet were 
tch'd: 



Divers ^ood people he's and she's, 

'To their damage, and against the 
peace, 

Bt csBtera," and I think enough 
here 

(Being pro^d) appears to make 
him suffer; 

Besides the may'r, by proclama- 
tion, 

Wam'd him against perambula- 
tion; 

To which he paid such small re- 

That none will say his ease is 

hard. 
CottfiseUor Sharp, 
Uncorcpour Although I thouriit 
le priaonier. the question plaui« 
I must address the court again, 
To note some observation which 
Fell from my brother in his 

speedi: 
He says the hog's a vagrant — ^I 
Th' assertion utterly deny: 
He has an obvious way to live^ 
A way which any may perceive. 
His lawful and known trade Sir, 

18 

Useful and necessary, viz. 
Le Caelum A SoEtvenger — and, 
{anglioe a Sir, the oiTence 
hog) estviofh Of fright'ning chil- 
rum urhis dren*8 a pretence; 
Ourater {an- And nothing more 
gUoe a aeor to sanction wrong, 
venger.) Which weak men oft 

must bear from 
strmg; 
An observation, whidi, 'tis meet, 
"Iterum qu' iterum" to repeat: 
Why are not criers of pepperpot 
Sweeps, watchmen, rag-men, and 

what not, 
For their vile noises laid by th' 

heels, 
No hoff that ever grunts or 

squeab, 

I take upon myself to say, 
E'er made a viler noise than they. 
Why are the Apollonian crew. 
With sounds Apollo never knew, 
"With kettle-drum, whose sullen 
dub 
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''Sounds like the hooping of a 

tub;*" 
With darionete so hoarse and old, 
You'd s;wear the. night air'd giv'n 

them cold; 
Suffer'd each night through town 

to stroll, 
And set the dogs to yelp and 

howlT 

I hardly notice the base slur 
Cast on uie injur'd prisoner, 
To wit, "That he not fearing evil'* 
Was "instigated by the devil." 
lliere never was but one case 

where 

It plainly could be made t' appear 
That swine were instigated by 
the dev'l, and then they gave a 

cry. 
And ran fM, tilt into the sea. 
Therefore the present race can't 

be 
Related to them. But admit 
The^ had not drown'd themselves, 

sir, yet 
The devil would only vested be 
In them for life, and not in fee! 
But further, sir, we'll clearly 

show. 
That we have wandered to and 

fro. 



Presoription Time immemorial 
time where- (that's to say) 
of the me- No hog remembers 
mory of now the day; 

At which they did not 

freely run 
About each street and 
hogs runneth lane in town; 
not to the Without let^ stoppage, 
contrary, or vexation. 

Hfaidrance, or other molestation; 
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And Blackstone (seventeenth 

chapter) says. 
We may prescribe for rights of 

ways. 
We ask for justice, and we hope 
Chancery of- We've ask'd it in the 
fhoinae juati- proper shop. 
tiae BUeet. 

Per Curiam. 

We think there's not the smallest 

speck of doubt 
About the case — Grunter cannot 

get out; 
He's not a citizen — ^Prescribe he 

can't. 
Prescriptions always presuppose a 

grant,* 
And to a grant three things are 

always wanted; 
Grantor, grantee, and subject to 

be granted. 
Hie grantor must be capable to 

give. 
The grantee must be able to re- 
ceive. 
Hogs are not persons capable, of 

course, 
No grant to them can be of any 

force. 
But, if the prisoner thinks he ean 

stand by it» 
L€t him bring falee imprieon- 

msnt, and try it. 
Reporter's The cause was never 
note. tried; 

Death, with a butch- 
er's knife^ 
To put an end to strife, 
Seiz'd Grunter by the throat, 
(that is) he died. 

Port Folio 

• Butler. 
* Blackstone. 



An Irish crier being ordered to clear the court did so 
by this announcement: "Now, then, all ye blackguards 
that isn't lawyers, must lave the coort." 
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AmbdaDce Ckuen. 

For hiring ambulance chasers a prosperous lawyer has 
been suspended for a year. The Appellate Division gives 
notice that the next lawyer who pays out money to get 
negligence cases will be disbarred. The technical l^al 
name for this is "champerty." 

The Civil Code says that it is a misdemeanor for any 
lawyer to give a valuable consideration as an inducement 
for law business brought to him. This is violated when- 
ever a lawyer hires runners to bring in business or ar- 
ranges to pay a commission on business brought in. 

The enforcement of the provision of the law against 
ambulance chasers should be the b^inning of a complete 
reform in the whole system of negligence law and prac- 
tice, of which the ambulance chaser is not a cause, but a 
result. 

Tens of thousands of people are injured every year in 
this city. The street cars, elevated and subway kill a few 
hundred and hurt a few thousand more. Every bridge 
and every large building brings business to the undertaker 
and the hospital. Every factory has its accidents. 

Modern industry and transportation seem to have for an 
inevitable accompaniment death or maiming from accidents. 

Naturally the majority of people hurt are working peo- 
ple, who have no regular lawyer and no money with which 
to pay retainers. Hence if these injured people are to 
collect by legal process for their injury they must employ 
some lawyer on a contingent fee. Certain lawyers special- 
ize this line of business, and to secure trade divide their 
fees with policemen, canvassers, hospital attendants and 
others who would bring them business. It is this practice 
which the Appellate Division condemns. 

Why should a man who has been injured in the course 
of his daily work be compelled to bring suit? As it is, 
employers insure against accidents to their employees. 
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Transportation companies maintain at great cost negligence 
departments of their own. Hundreds of lawyers, investi- 
gators, detectives, clerks, subpoena servers, insurance so- 
licitors are receiving millions of dollars a year which had 
better go to the injured parties. Of the aggregate pay- 
ments on the accident account, legal bureaus, casualty 
companies and ambulance chasers get fully three-fourths. 
The injured people get less than one- fourth. 

How much better would it be if all the accident cases 
were automatic in their adjustmentii 

A man who takes out an accident insurance policy 
receives his payments automatically without either party 
hiring a lawyer or going to court. The old legal distinc- 
tions of master and servant, contributory negligence, as- 
simied risk and the like should be abolished. All indus- 
trial or transportation injuries should be paid for accord- 
ing to the age and earning capacity of the injured one and 
the extent of the injury. 

This would cost little if anything more than the present 
system. It would relieve the calendars of the courts. It 
would elevate the practices of the bar. Better than all, 
it would give the money to the people who need it most. 
—N, Y, World, 

An attorney in New York city, has been suspended from 
practice for a year because he had been found guilty of 
ambulance chasing, having paid runners a commission to 
bring personal-injury cases to his office. And the court 
intimated that in future the punisTiment for this offense 
would be disbarment rather than suspension. 



The law, it is true, aids the vigilant, and not the sloth- 
ful. It is possible, nevertheless, even in such a case, to 
rise too early. 
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Cknckr cf m Vmat Uwycr. 

JusiUiae cultor, rigidi servator HonesH, in commune bonus. 

[I know not the name of the author of the ensuing 
description, but from internal evidence, suspect it to be 
L'Estrange, from the quaintness of the antitheses, and from 
an occasional sprinkling of the dialect of Alsatia. In many 
passages, however, the ingenuity of the author, rising above 
cant and affectation, has very elegantly, as well as justly, 
described a lawyer of skill, eloquence, and probity. Our 
partiality to . the profession and knowledge of many an 
advocate urge us to declare that the character is not un- 
common in America. A day, in the term of many of our 
lawyers, which is unmarked by some deed of justice or 
humanity, is a dies non in his calendar. Industry is his 
pledge for prosecution, and Skill is the subscribing witness 
to all his instruments.] 

An honest lawyer is the life-guard of our fortunes, the 
best collateral security for an estate: a trusty pilot, to 
steer one through the dangerous (and oftentimes inevit- 
able) ocean of contention: a true priest of justice, that 
neither sacrifices to fraud nor covetousness ; and in this 
outdoes those of a higher function; that he can make 
people honest that are sermon-proof. — He is an infallible 
anatomist of Meum and Tuunt, that will presently search 
a cause to the quick, and find out the peccant humour, the 
little lurking cheat, though masked in never so fair pre- 
tences: one that practices law, so as not to forget the 
gospel, but always wears a conscience as well as a gown; 
he weighs the cause more than gold; and if that will not 
bear the touch, in a generous scorn puts back the fee. 

Though he knows all the criticisms of his faculty, and 
the nice snapperadoes of practice, yet he never uses them, 
unless in a defensive way, to countermine the plots of 
knavery ; for he affects not the devilish skill of out-baffling 
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right, nor aims at the shameful glory of making a bad 
cause good ; but with equal contempt hates the wolfs study, 
and the dog's eloquence; and disdains to grow great by 
crimes, or build himself a fortune on the spoil of the op- 
pressed, or the ruin of the widow and orphan. He has 
more reverence for his profession, than to debauch it to 
unrighteous purposes ; and had rather be dumb than suffer 
his tongue to pimp for injustice, or club his parts to bolster 
up a cheat with the legerdemain of lawcraft. 

He is not faced like Janus, to take a retaining fee from 
the plaintiff, and afterwards a back-handed bribe from the 
defendant: nor so double tong^ed, that one may purchase 
his pleading, and the other at the same, or a larger price, 
his silence ; but when he undertakes a business, he espouses 
it in earnest — and does not follow a cause, but manages 
it. A mollifying letter from the adversary's potent friend, 
a noble ti'eat, or the remora of a lusty present from the 
great, have no influence to make him slacken his pro- 
ceedings: for he is so zealous for his client's interest, 
that you may sooner divorce the sun from the ecliptic, than 
warp him from his int^^ty; yet still is his patron only 
tisque ad aras (as far as just) ; for if once he finds the 
business smells rank, St. Mark's treasure, or the mines of 
Potosi, are too small a fee to engage him one step further. 

As his profession is honourable, so his education has been 
liberal and ingenious; far different from that of some jilt- 
ing pettifoggers, and purse-milking law-drivers, whose 
breeding, like a cuckoo's, is in the nest of another trade, 
where they learn wrangling and knavery in their own 
causes, to spoil those of other men, and, with sweetened 
ingredients of mechanic fraud, compound themselves 

(though simple enough) fit instruments for villany. But 

his greener years were seasoned with literature, and he 

can give better proofs of his university learning, than his 

reckoning up the collies, and boasting his name in the 

buttery book: he understands logic (the method of right 
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reasoning), and rhetoric (the art of persuasion), is well 
seen in history (the free school of prudence), and no 
stranger to the ethics and politics of the ancients. He is 
skilled in other languages besides declaration Latin and 
Norman gibberish ; he read Plato and TMy before he saw 
either Lyttelton or the Statute Book, and, grounded in the 
principles of nature and customs of nations, came (lotis 
manibus) to the study of our common municipal law, which 
he found to be multorum annorum opus, a task that requires 
all the nerves of industry ; and therefore employed his time 
at the Inns of Court, better than in hunting after new 
fashions, starting fresh mistresses, haunting the playhouses, 
or acquiring the other little town accomplishments, which 
render their admirers fine men in the opinion of fools, but 
egregious fops in the judgment of the wise. 

In his study, he traffics not only with the infantry of 
epitomes, abridgments, and diminutive collectors in decimo- 
sexto, but draws his knowledge from the original springs, 
digesting the whole body of the law in a laborious and 
regular method, but especially aims to be well versed in 
the practice of every court, and rightly to understand the 
art of good pleading, as knowing them to be the most use- 
ful to unravel the knotty intrigues of the cause, and reduce 
it to an issue; yet hates to pester the court with circuities, 
negative pregnants, departures, and multiplied inconveni- 
ences. 

He never goes about with feigned allegations, to cast a 
mist before the eyes of justice, that she may mistake her 
road, and assign the child to the wrong mother : endeavors 
not to pack a jury by his interest to the under sheriff; 
nor to balk an evidence with a multitude of sudden en- 
snaring interrogatories; nor maintains any correspondence 
with the knights of Alsatia, or Ram-alley vouchers. He 
can prosecute a suit in equity, without seeking to create 
a whirlpool, where one order shall beget another, and the 

poor client be swung round (like a cat before execution) 
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from decree to rehearsing, from report to exception, and 
vice-versa, till his fortunes are shipwrecked, and himself 
drowned, for want of white and yellow earth to wade 
through on. He never studies delays, to the ruin of a 
family, for the luc|;e of ten groats ; nor, by drilling quirks, 
spins out a suit more lasting than buff, depending a whole 
revolution of Saturn, and entailed on the third and fourth 
generation. He does not play the empiric with his client, 
and put him on the rack to make him bleed more freely, 
casting him into a swoon, with frights of a judgment and 
then reviving him again with a cordial writ of error, or 
the dear elixir of an injunction, to keep the brangle alive 
as long as there are any vital spirits in the pouch. He 
can suffer his neighbors to live quiet about him, without 
perpetual alarms of actions and indictments, or conjuring 
up dormant titles to every commodious seat, and making 
land fall five years purchase, merely for lying within ten 
miles of him. 

He delights to be an arbitrator, not an incendiary, and 
has beatus paciHcus is oftener in his mouth than currat lex. 
He never wheedles any into endless suits for trifles, nor 
animates them to undo themselves and others for damage 
feasant, or insignificant trespasses pedibus ambulando ; but 
(as Telephus's sword was the best cure for the wounds 
it made) advises people to compose their assaults and slan- 
ders over the same ale that begot them ; nor does he, in 
weightier cases, extort unreasonable fees; for whatever the 
foul-chap'd rabble may suggest, a lawyer's profession is 
not mercenary; the money given him is only an honorary 
gratuity for his advice and trouble, or a grateful acknowl- 
edgment of our obligations for his well-intended endeav- 
vors; and the old emblem of the brambles tearing off the 
sheep's fleece that ran to it for shelter in a storm, can 
have no reflection upon him, whose brains is as active, 

and his tongue as volatile, for a peniiyless pauper, as when 

oiled with the aurum potabile of a dozen guineas. 
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In a word, whilst he lives, he is the delight of the court, 
theo rnament of the bar, the g^ory of his profession, the 
patron of innocency, the upholder of right, the scourge of 
oppression, the terror of deceit, and the oracle of his coun- 
try; and when death calls him to the bar of heaven, by a 
habeas corpus cum catisis, he finds his judge his advocate, 
nonsuits the devil, obtains a liberate from all his infirmities, 
and continues still one of the long robe in glory : 

The courtier's pomp, or ^orious scar 
Got by a soldier in the war. 
Can hold no weig^ht with his brave mind. 
Who studies to preserve mankind. 

— Port Folio, 



The Aged Prisoner Released from the Bastile. 

Nowhere else on earth, perhaps, has human misery, by 
human means, been rendered so lasting, so complete, or 
so remediless, as in that despotic prison, the Bastile. This 
the following case may suffice to evince; the particulars 
of which are translated from that elegant and energetic 
writer, Mr. Mercier. 

The heinous offence which merited an imprisonment sur- 
passing torture, and rendering death a blessing, was no 
more than some unguarded expressions implying disrespect 
towards the late Gallic monarch, Louis Fifteenth. 

Upon the accession of Louis Sixteenth to the throne, 
the ministers then in office, moved by humanity, began 
their administration with an ace of clemency and justice. 
They inspected the registers of the Bastile, and set many 
prisoners at liberty. 

Among those, there was an old man who had groaned in 
confinement for forty-^even years, between four thick and 
cold stone walls. Hardened by adversity, which strength- 
ens both the mind and constitution, when they are not 
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overpowered by it, he had resisted the horrors of his long 
imprisonment with an invincible and manly spirit. His 
locks white, thin, and sqattered, had almost acquired the 
rigidity of iron, whilst his body, environed so long a time 
by a coffin of stone, had borrowed from it a firm and com- 
pact habit. The narrow door of his tomb, turning upon 
its grating hinges, opened not as usual, by halves, and an 
unknown voice announced his liberty, and bade him depart. 
Believing this to be a dream, he hesitated ; but at length 
rose up and walked forth with trembling steps, amazed 
at the space he traversed. The stairs of the prison, the 
halls, the court seemed to him vast, immense, and almost 
without bounds. He stopped from time to time and gazed 
around like a bewildered traveler. His vision was with 
difficulty reconciled to the clear light of day. He con- 
templated the heavens as a new object. His eyes remained 
fixed, and he could not even weep. Stupified with the 
newly acquired power of changing his position, his limbs, 
like his tongue, refused, in spite of his efforts, to perform 
this office. At length he got through the formidable gate. 
When he felt the motion of the carriage which was pre- 
pared to transport him to his former habitation, he screamed 
out, and uttered some inarticulate sounds ; and as he could 
not bear this new movement, he was obliged to descend. 
Supported by a benevolent arm, he sought out the street 
where he had formerly resided; he found it, but no trace 
of his house remained; one of the public edifices occupied 
the spot where it had stood. He now saw nothing which 
brought to his recollection, either that particular quarter, 
the city itself, or the objects with which he was formerly 
acquainted. In vain were his looks directed to all the 
objects around him; he could discover nothing of which 

he had the smallest remembrance. Terrified, he stopped 

and fetched a deep sigh. To him what did it import, that 

the city was peopled with living creatures. None of them 

were alive to him; he was unknown to all the world, and 
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he knew nobody: and whilst he wept, he r^;Tetted hi;« 
dungeon. At the name of the Bastile, which he then often 
pronounced and even claimed as an asylum, and the sight 
of his clothes which marked his former age, the crowd 
gathered around him ; curiosity, blended with pity, excited 
their attention. The most aged asked him many questions, 
but' had no remembrance of the circumstances which he 
recapitulated. 

At length, accident brought to his way ancient domestic, 
now a superannuated porter, who, confined to his lodge 
for fifteen years, had barely sufficient strength to open 
the gate. Even he did not know the master he had served, 
but informed him that grief and misfortune had brought 
his wife to the grave thirty years before; that his children 
were gone abroad to distant climes, and that of all his 
relations and friends none now remained. This recital was 
made with the indifference which people discover for events 
long passed and almost forgotten. The miserable man 
groaned and groaned alone. The crowd around offering 
only unknown features to his view, made him feel the 
excess of his calamities even more than he would have 
done in the dreadful solitude which he had left. 

Overcome with sorrow, he presented himself before the 
minister, to whose humanity he owed that liberty which 
was now a burden to him. Bowing down, he said, "Restore 
me again to that prison from which you have taken me, 
1 can not survive the loss of my nearest relations; of my 
friends; and in one word, of a whole generation. Is it 
possible in the same moment to be informed of this univer- 
sal destruction and not to wish for death? This general 
mortality, which to others comes slowly and by degrees, 
has to me been instantaneous, the operation of a moment. 
Whilst secluded from society I lived with myself only; 
but here I can neither live with myself; nor with this new 
race, to whom my anguish and dispair appear only as a 
dream." 
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The minister was melted; he caused the old domestic 
to attend this unfortunate person, as only he could talk 
to him of his family. This discourse was the single conso 
lation which he received, for he shunned intercourse with 
the new race, bom since he had been exiled from the 
world ; and he passed his time in the midst of Paris in tht 
same solitude as he had done whilst confined in a dungeou 
for almost half a century. But the chagrin and mortifica- 
tion of meeting no person who could say to him; "We wen- 
formerly known to each other," soon put an end to his 
existence. 



Odd Burial Bequests. 

Provision of Certain Wills Startling. — Disposition 
OP Body in Unusual Ways. — Bitterness Promm's 
Some Peculiar Testaments. 

By Mar\' W. Mount. 

"Very few men are really known until they are dead/' 
lawyers say. They point to strange and erratic wills and 
burial requests as proof of this assertion. 

What is known in China as "ancestor worship" and in 
Philadelphia as "due respect for one's family" found an 
illustration recently in Long Island, when, at her request, 
the oil portraits of her father, mother, brother, two sisters 
and herself were buried in the grave with the body of Miss 
Sarah E. Maurice. The burial took place in Mount Olivet 
Cemetery, Maspeth. in the family plot. Miss Maurice was 
ninety-three years old, and remembered her father enter- 
taining DeWitt Clinton on his splendid estate. 

Another recent burial of an unusual nature was that of 
the heart of Rev. Dr. Wendell Prime, which was brought 
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from Switzerland and placed at his instance, in the g^ave 
of his 'wife, at Cedar Hill Cemetery, in Newburg. Mrs. 
Prime died thirty-two years ago in the course of Dr. 
Prime's long pastorate of the Union Presbyterian Church 
of Newburg. It had for generations been the custom of 
the Prime family to request post-morten examinations that 
would insure death before burial. 

Fidelity to a lost cause prompted the burial request of an 
ex-Confederate soldier, who desired that his ashes should 
be sealed in a casket and dropped into the sea exactly over 
the spot where the fight took place between the Monitor and 
the Merrimac. 

A not dissimilar provision was found in the will of a 
German who died in Pittsburg in 1887. According to this 
provision, his body was cremated, sent to the German Con- 
sul at New York, and by him delivered to the captain of 
the steamship Elbe, who, when the ship was in midocean, 
requested a passenger to attire himself in nautical costume 
and climb to the topmast, carrying the urn of ashes, which 
from that point the passenger scattered to the four winds 
of heaven. 

A foreigner who died in New York desired to be cre- 
mated, but neglected to provide for the disposition of his 
ashes. His wife accordingly received them in a tomato 
can, guiltless of a lid, and placed the can on a mantel shelf. 
Here one day a church visitor found it in the process of 
housecleaning. 

"What's this?" she inquired, holding out the can to the 
housewife, who was ill. 

"That's my husband !" 

"Hus — !" The ashes hung in the balance. When she 
had recovered from the shock of handling canned husband 
the young woman urged Christian burial for the ashes. Her 
hearer was obdurate. The visitor then went out and pur- 
chased a coffee canister into which she induced the widow 
to empty the contents of the tomato can. "Think," she 
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argued, "how dreadful it would be if one of the children 
were to upset the can and you had to sweep up your hus- 
band in a dust pan I" 

Clamping down the canister lid, the visitor set it back 
on the mantel shelf. 

"Now you won't mistake and use this for coflFee?" she 
said solemnly. 

"Sure not. He not taste the same," indignantly re- 
sponded the relict. 

It was not an Irishman, but Guiseppi Sanducci, who, in 
a will, made at Auburn before his execution by electricity 
for murder, bequeathed $io to be used in obtaining a par- 
don for himself. 

A great many persons bequeath large sums to be ex- 
pended in masses intended to shorten their residence in 
purgatory; a great many leave explicit directions for the 
conduct of their funeral obsequies and the style of tomb- 
stone desired, but one does not hear of such requests as that 
of a rich young man, in a Southern city, who wanted to 
have his body dressed in regulation garments and seated 
in a chair just inside the drawing-room door which guests 
would enter to attend his funeral. None forgot the shock 
of finding him thus waiting apparently to greet them. 

Dr. Wagner took a grewsome revenge upon relatives 
who, as he asserted, had neglected him in his lifetime, by 
bequeathing an arm and hand, each, to two brothers and 
other portions of his anatomy to the rest. For the dis- 
memberment of his body he left $i,ooo. 

Patriotism found strange expression in the will of Solo- 
mon Sanborn, of Medford, Mass., who bequeathed his 
body to Professor Agassiz and Dr. Oliver Wendell Holmes 
to be by them prepared in the most expert manner known 
to anatomical art placed in the anatomical museum of 
Harvard College. Two drumheads were to be made of 
his skin. Alexander Pope's "Universal Prayer" was to 
be inscribed upon one and the Declaration of Independence 
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upon the other. Thus adorned the>' were to be presented 
to the testator's ''distinguished friend, the drummer of 
Cohasset/* upon condition that annually, on June 17, at 
sunrise, the drummer should beat "on the drumheads at 
the foot of Bunker Hill the. spirit stirring strains of 
Yankee Doodle/ " 

Sometimes l^atees refuse to receive bequests. Such was 
the case when Dr. EUerby, who died in London in 1827, 
left his heart, lungs and brains, severally, to three men "in 
order that they may preserve them from decomposition." 
No record exists as to whether Dr. Ellerbv carried out his 
threat to "come and torment these gentlemen" if they failed 
to comply with his behests. 

Jeremy Bentham left his body to a hospital, desiring that 
his skeleton should be articulated and his head preserved 
entire. Thus mounted he requested that his body should 
preside at meetings of the hospital directors. Although 
the skeleton is in the hospital museum, a wax head had to 

r 

bo substituted as preservation of the original was unsuccess- 
ful. 

A certain Mr. Luke, of Rotheringham, must have been 
fond of children, for he desired in his will that a penny 
be given every child who attended his funeral. Seven hun- 
f\rc(\ were present, as well as many women, for to every poor 
wc)man in the parish had been bequeathed a shilling, and to 
the bell ringers half a guinea, each, to **strike off one peal 
of grand bobs" as his body was being lowered into earth. 
Seven of the oldest navvies were to have a guinea each for 
"puddling him up" in his grave, and to an old woman "who 
had for sixteen years tucked him up in his bed" he left 
one guinea. He also left an endowment whereby forty 
dozen penny loaves were to be thrown down from the parish 
church steeple at noon every Christmas Day "forever." 

Love of the stage has led many a man and woman to 
strange actions. It led John Reed, gaslighter of the Phila- 
delphia Walnut Street Theatre, to will this: "My head to 
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be separated from my body, duly marcerated and prepared, 
then to be employed to represent the skull of Yorick in the 
play of Hamlet." 

The late Countess of Loudoun, half-sister of the late 
Marquis of Hastings, willed no less strangely: "After my 
death I direct my right hand to be cut off and buried in 
Donnington Park, at the bend of the hill toward the Trent, 
with this motto over it, *I byde my tyme.* " The monument 
standing at the spot designated bears witness to how faith- 
fully the testator's husband carried out her wishes. 

Tears were evidently abhorred by W. D. Foster, a Lon- 
don theatrical man, who requested that no wofnan should 
be present at his funeral, and that, if his wife survived 
him, his body should be cremated, on the theory that ashes 
do not lie as closely as dust to the fountain of tears. 

A Frenchman, embittered toward his people and coun- 
try, willed his money to the poor of London, and his body 
to be thrown into the sea a mile from the English shore. 
Another, evidently a good liver, desired that every day 
a new cooking recipe should be pasted upon his tomb. 

John Underwood had a fancy for the classics, even in the 
grave, and willed that his body be buried in a green coffin, 
with a copy of the writings of Horace beneath his head, 
and a volume of Milton under his feet. His right hand 
was to be clasped about a Greek testament, and his left 
around a small copy of Horace. Six friends were desired 
to follow him to the grave, to eschew any sign of mourn- 
ing in their dress, and- to sing a verse of the twentieth ode 
of the second book of Horace. This done, thev were to 
"take a cheerful glass and think no more of John Under- 
wood." 

Taylor's "Medical Jurisprudence" reports the case of 
Morgan vs. Boys, in which the testator desired his body 
to be converted into fiddlestrings, smelling salts and portions 
vitrified into lenses for optical purposes. His property was 
devised to a stranger, and he attached to his will the follow- 
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ing explanation of it: "The world may think this to be 
done in a spirit of singularity or whim, but I have a mortal 
aversion to funeral pomp and I wish my body to be con- 
verted into purposes useful to mankind." The next of Idn 
to the deceased were unable to break this will. 

Even more severely dealt with was the next of kin — a 
son — of Philip Thicknesse, to whom was bequeathed the 
right hand of his father, who willed that it should be. cut 
off and sent to the son "in hopes that such a sight may 
remind him of his duty to God, after having so Icing aban- 
doned the duty he owed to a father, who once affectionate- 
ly loved him.'V 

Vanity or sentiment usually mark directions for attiring 
a testator for burial, but the will of George Appleby ex- 
presses neither in this request: "My body — ^after being 
dressed in flannel waistcoat instead of a shirt, an old sur- 
tout coat and breeches, without lining or pockets, an old 
pair of stockings (shoes I should want none, having done 
with walking), and a worsted wig, if one can be got — I 
desire may be buried in as plain a manner as possible, 
wherever my widow shall think proper." 

It looks as if John Baskerville, of Birmingham, desired 
to cure (or aggravate) somebody's fear of "ha'nts" by clos- 
ing his will thus: "My further will and pleasure is, and I 
here declare, that the devise of all my goods and chattels, as 
above, is upon the express condition that my wife, in con- 
cert with my executors, do cause my body to be buried 
in a conical building, in my own premises, heretofore used 
as a mill, which I have lately raised higher, and painted, 
and in a vault which I have prepared for it. This doubt* 
less may appear a whim ; perhaps it is so ; but it is a ^whim 
for many years resolved on, as I have a hearty contempt 
for all superstition, etc." 

The late Lord Newborough held definite ideas as to -vehen 
his departed spirit shoilld be worthy to dwell with saints, 
for he gave, in his will, explicit directions for the exhuming 
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of his body after a certain period and its reburial in Bard- 
sey Island. No fewer than 20,000 "saints" are reputed to 
have been buried upon this island in the northern part 
of Cardigan Bay. 

Henry Eberle had an eye to future worldly appearances 
when he devised an estate of $25,000 to be expended in the 
erection and care of a monument over his body. He left 
nothing to the imagination as to the kind of monument de- 
sired or the manner in which it was to be maintained. 

Numbers of persons exhibit fear of being buried alive 
b> making especial kinds of requests in their wills, of which 
the following are examples : John Blount Price, of Isling- 
ton, directed that four days after his death two skilful 
surgeons should receive $25 each to perform such opera- 
tions on his body as would kill him in case he were yet 
alive. The Viscount de Carros Lima directed that his body 
should be watched by his heirs until decomposition set in. 

A Vienna millionaire seems to have been totally in the 
dark as to his future state, for he willed that both the in- 
terior of his coffin and the vault in which it would He 
should be illuminated by electricity. 

Families do not always carry out the behests of the dead. 
Relatives of a notorious infidel who lived in a lonely gorge 
of the Blue Ridge Mountains, in North Carolina, placed a 
large white cross on the summit of one of the highest peaks 
of the Blue Mountains on the spot wherein the man had 
requested to be buried. Instead of the mounment he had 
directed to be placed there, inscribed with an epitaph re- 
viling Christianity, the body was buried in a Christian 
cemetery. 

Desire for cremation is often ignored. As late as 1855 
this manner of disposing of bodies was apparently not prac- 
tised in England, as witness the will of William Kensett: 
"Believing in the impolicy of interring the dead amidst the 
living, and as an example to others I give my body, four - 
days after death, to the directors of the Imperial Gas Com- 



280 THE lawyers' scrap BOOK, 

pany, London, to be placed in one of their retorts and con- 
sumed to ashes, and that they be paid ten pounds by my 
executors for the trouble this act will impose upon them 
for so doing. Should a defence of fanaticism and super- 
stition prevent their granting my request, then my execu- 
tors must submit to have my remains buried, in the plain- 
est manner possible, in my family grave in St. John's Wood 
Cemetery, to assist in poisoning the living in that neighbor- 
hood." 

In these, and in many another instance, do men seek 
to reach out beyond the barriers of death to care for or dis- 
pose of those bodies which "fade away suddenly like the 
grass." — New York Tribune. 

The will of William Henry Maximilian Grevel, President 
of the Continental Export Company and Director in Fleisch- 
mann's Model Bakery, Incorporated, who lived at 85 East 
Tenth Street and died at Atlantic Highlands, N. J., on Aug. 
17, was filed yesterday for probate. It proved to be an un- 
usual document, both as to contents and length, the copy 
covering thirty typewritten pages. There was nothing in 
the petition which showed the value of the estate, and the 
attorneys who filed it refused any infprmation on this 
point. 

The testator directs the executors to pay outright to his 
adopted daughter, Ada Ida Jeanette Grevel Acker, $3,000 
within one year, and a friend, Adele Heuel, gets $500, with 
instructions that a sum be invested sufficient to pay her 
$25 a week so long as she remains unmarried. His ward. 
Erna Ada Bening, if she is married by Jan. 19, 1913, is to 

receive $500 outright and the income of $2,500. Mrs. 
Minnie Kock gets $15 a month during her lifetime. His 
wife, Wilhelmina Grevel, is to have the income of the resi- 
duary of the personal estate during her life. It is then to go 
to the daughter and subsequently to her son, Grevel Ed- 
ward Wilfred Acker, "providing he shall lead a respect- 
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able life, indulge in no excesses, and abstain absolutely 
from paper cigarettes." 

One of the remarkable clauses of the will, which leads 
the document, is in regard to the disposal of his body. Mr. 
Grcvel directed that the services be brief and under Ma- 
sonic auspices. He desired that his body be incased in a 
coffin "even now provided by me and taken in an under- 
taker's wagon, not a hearse, to the nearest crematory for 
incineration, there to be met by two close friends (not in 
any way connected with my family) volunteering the favor, 
who shall see that my coffin is demolished and shall remain 
in sight of the retort to which my body is committed until 
my ashes are taken therefrom, placed into the inner recep- 
tacle of the combination, likewise even now provided by 
me, and turned over to them for delivery to my beloved 
wife or whomsoever she may designate ; or, in event of her 
prior death, they may be sealed by attending friends and 
temporarily left in the crypt of the crematory. 

"Then as soon as practicable, but before any disposition 
of my property is made, the receptacle originally contain- 
ing my ashes shall be placed in the outer receptacle, also 
even now provided by me, surrounded by photographs of 
those dearest my heart and persons at time of my death, 
not forgetting those of my departed parents, Aunt Hareck 
and my late father-in-law. Dr. John H. Herman, as well as 
my own, properly inscribed, and shall be secured and tight- 
ly soldered thereunto, the inscription on said outer recep- 
tacle then to be completed in the presence of a trusted friend 
volunteering the act of kindness, and the whole, either with 
or without ceremony^ deposited within the marble urn in 
the granite monument on Lot 82 of Lutheran Cemetery, 
Middle Village, L. L" 

In regard to his horses, which he left to his wife, the 
testator directed that "the horses shall be driven only by my 
wife, her coachman, Ada Ida Jeanette Acker, (the daugh- 
ter), and our friend, Adele Heuel, and if found being 
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driven by any other person, no matter who he or she may 
be, on affidavit of any reputable residents of Monmouth 
County, N. J., they shall revert to my estate and be sold 
to best advantage under contract that they shall not be 
driven in said county, and the proceeds of the sale be 
turned over to the Overseer of the Poor of Monmouth 
County, for the benefit of those under his care." 

Willy Hermann Grevel Graff, his nephew, and Arthur 
L. Gehlert are named as executors. — New York Times. 



An Interesting Opinion. 

Gann v. Zettler. 

(Court of Appeals of Georgia. Feb. ii, 1908.) 

Brokkbs — ^RiauT to Gokhibsions. 

*'No man can serve two masters; for either he will hate the 
<me and love the other, or else he will hc^d to the one and 
despise the other." 

Error from City Court of Atlanta; H. M. Reid. Judge. 
R. M. Gann against M. L. Zettler. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

C. B. Rosser, Jr., for plaintiff in error. 
A. C. Brown, for defendant in error. 

POWELL, J. It is recorded of Him "who spake as 
never man spoke" that, "seeing the multitudes, he went up 
into a mountain, and when he was set his disciples came 
unto him ; and he opened his mouth and taught them, say- 
ing : * * * *No man can serve two masters ; for either 
he will hate the one and love the other, or else he will 
hold to the one and despise the other.' " So, also, is our 
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law. Civ. Code 1895, §§ 3010, 3011, 3014, 3018. Whoso, 
having undertaken the service of his master, counsels with 
another and agrees also to serve him in those same things 
wherewith he has been trusted, can not claim the reward 
promised by his master unless he makes it plain that he 
has not acted privily, but that his master was consenting 
thereto. Sessions v. Payne, 113 Ga. 955, 39 S. E. 325; 
Ramspeck v. Patillo, 104 Ga. 772, 30 S. E. 962, 42 L. R. 
A. 197, 69 Am. St. Rep. 197; Red Cypress Lumber Co. v. 
Perry, 118 Ga. 876, 45 S. E. 674; Whitley v. James, 121 
Ga. 521, 49 S. E. 600; Rieed v. Aubrey, 91 Ga. 435, 17 S. 
E. 1022, 44 Am. St. Rep. 49; Todd v. German American 
Insurance Co., 3 Ga. App. — , 59 S. E. 94. 

In this case a woman, owning a house, placed it with 
an agent, instructing him to sell it for her for $1,500. A 
man, desiring to buy the house, but not for cash, hired 
this agent to become also his agent to buy it of the woman 
through other means, making known to him that he was 
willing to give in exchange for the woman's house a piece 
of land which he owned and $1,200 in notes. The agent, 
not telling the woman that he had become the agent of 
the man, got from her an agreement to take, in exchange 
for her house, the man's land and notes for $1,000; and 
she therewith also consented that, if the agent could get 
the man to give more than this sum, he should have it 
for his pay. However, before the trade was ended, the 
woman having obtained knowledge that the man had al- 
ready offered to give more than the land and the $1,000, 
which had not been told her, put the agent aside and dealt 
directly with the man, to her better advantage. The agent, 
learning of these things, sued her for $200; but the judge 
gave judgment in her favor. 

Judgment affirmed. 



Mr. Justice Maule once said that nominal damages "are 
in effect only a peg to hang costs on." 
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Evidence Not Always TestimoDy. 

Evidence has often been termed the eye of the law, 
and has been too generally considered to be that which 
regulates the decisions of all courts of justice, that are 
conducted with impartiality. But the term evidence, so 
applied, is a misnomer, since, from the very nature of 
things, evidence rarely, if ever, either can or does appear 
in a court of justice. We do not mean to quibble about 
words, nor to split distinctions where there are no differ- 
ences. The eye of the law, however, happens unfortunately 
to be composed of something very different from evidence ; 
for evidence seldom deceives, nor is itself deceived. But 
the law is compelled to make use of an eye that is far more 
imperfect; an eye that sometimes sees too little, and some- 
times too much) this eye is testimony. If a man comes 
into a court of justice covered with wounds and with 
bruises, I admit that the whole court has evidence before 
it that the man has been beaten and mangled; but the 
question of law, is, by whom has he been so beaten or 
mangled? and this is matter of testimony, not of evidence. 
For evidence is the impression made upon a man's own 
mind, through his own senses ; but testimony is the impres- 
sion that he may choose that his tongue should make upon 
the senses of others; and here we have a very serious dis- 
tinction, not without a difference. Thus, for instance, if 
I see A murdered by B, I am satisfied of that fact, and 
this is evidence; but I may think fit to swear that he was 
murdered by C and then the court are bound to be satis- 
fied of that fact, and this is testimony. 

I have said that evidence seldom deceives, or is de- 
ceived. In fact its very etymology evideo, would seem 
to indicate a something clearly perceived and ascertained, 
through the medium of the senses. And herein evidence. 
1 must repeat, differs most materially from testimony, 
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which, as its derivation also clearly shows us, can be noth- 
ing more than the deposition of a witness, which deposi- 
tion may be true or false, according to the will of him who 
testifies. But no man can will that his own mind should 
receive one impression, while his senses give him another. 
But any man may will that his tongue should communicate 
a different impression to the senses of others, from that 
which he has received from his own. And, hence, it hap- 
pens that a sagacious and penetrating judge has often got 
a very high kind of moral conviction; more satisfactory, 
perhaps, and conclusive than the unsupported, though posi- 
tive oath of any one individual whoseover; I mean a con- 
nected chain of circumstances, all pointing one way, and 
leading the mind to one object; a chain by which truth 
has often been pumped up from her well, notwithstanding 
all the efforts of testimony, to keep her at the bottom of it. 
Thus, in the case of Donnellan, who was executed for 
poisoning Sir Theodosius Boughton, with distilled laurel 
vvater, some circumstances were elicited that would have 
weighed more strongly in the judgment of reflecting minds, 
than any positive but single affidavit which might have 
been brought to contradict them. A still that had been 
recently used, was discovered on the premises. Donnellan 
was so bad a chymist, that on being asked for what pur- 
poses he had procured this machine, he replied, "that he had 
used it to make lime-zvater! to kill the fleas; not knowing 
that lime-water can only be made by saturating water with 
lime, and that a still never was, and never can be applied 
to such a purpose. But, in his library, there happened to 
be a single number of the Philosophical Transactions, and 
of this single number the leaves had been cut only in one 
place, and this place happened to contain an account of the 
mode of making laurel-water by distillation. But the great- 
est discretion and shrewdness is necessary wherever cir- 
sumstances point one way, and testimony another, since 
probable falsehood will always be more readily accredited 
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tlian improbable truth; and it unfortunately happens that 
there are occasions, where the strongest circumstances have 
misled, as in that famous case of the murdered farmer, re- 
corded by Judge Hale. I have heard the late Daines Har- 
rington mention a very extraordinary circumstance, of a 
similar kind, that took place, if I remember right, at Ox- 
ford, but it was prior even to his time, and I have forgotten 
the names of the parties. As the story may be new to some 
of my readers, I shall relate it as nearly as my memory 
serves. A country gentleman was travelling from Berk- 
shire, on horseback, to London ; he had a friend with him,, 
and a servant, and they supped at the inn, and ordered 
beds for the night. At supper, his friend happened to ob- 
serve to the gentleman, that it would be adviseable to start 
early on the next morning, as it would be dangerous to 
go over Hounslow Heath after sunset, as he had so much 
property about him. This conversation was overheard by 
the landlord, who assisted the gentlemen's servant in wait- 
ing at the table. About the middle of the night, the gentle- 
man's companion thought he heard a noise in his friend's 
apartment, but it passed over, and he thought no more of 
it. Some little time afterwards, he was again disturbed by 
a similar noise, when he determined on entering the apart- 
ment. He did so, and the first object he saw, was the 
landlord with a lantern in his hand, and with a counten- 
ance of the greatest consternation, standing over the still 
bleeding, and murdered body of his friend. On a further 
search, it appeared that the gentleman had been robbed of 
all his property, and a knife was discovered on the bed, 
which was proved to be the property of the landlord. He 
was tried, condemned, and executed, and what was very 

remarkable, he admitted that he most justly deserved to 

suffer, although he persisted to the last moment, in his 

entire innocence of the crime for which he was condemned. 

This mysterious affair was not explained, until some years 

afterwards, when the gentleman's servant, on his deathbed^ 
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confessed that he was the man who had robbed and mur- 
dered his master. It would seem that both the landlord 
and the servant had nearly at the same time made up their 
minds to commit this dreadful deed, but without com- 
municating their intentions to each other; and that the one 
had anticipated the other by a few minutes. The conster- 
nation visible in the countenance of the landlord, his con- 
fused and embarrassed account of his intrusion into the 
chamber, and of the cause that brought him there at such 
an hour, were all natural consequences of that alarm pro- 
duced by finding a fellow-creature whom he had sallied 
forth at the dead of the night to destroy, weltering in blood, 
and already murdered to his hands; and the knife had in- 
voluntarily dropped from his arm, uplifted to strike, but 
unstrung, as it were, and paralyzed by the terror excited 
b) so unexpected and horrifying a discovery. — Colt on. 



The Lawyer's Snit. 

Am— *<For the Lack of Qold." 
By John G. Saxe. 



O WHY, lady, why, when I come to your side. 
Repulse your poor suitor with such haughty pride? 
That you'll never wed with a Lawyer you swestr — 
But why so averse to a Lawyer, my dear? 

Can it be, that because I have thought and have read. 
Till my heart to the world and its pleasures is dead? 
Pshaw I my heart may be hard, but then it is clear 
Your triumph's the greater to melt it, my dear ! 

Can it be that because my eyes have grown dim. 
And my color is wan, and my body is slim? 
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Pshaw! the husk of the almond as rough does appear — 
But what do you think of the kernel, my dear? 

Would you wed with a Fop full of apish grimace. 
Whose antics would call all the blood to your face? 
Take me, from confusion youVe sure to be clear, 
For a Lawyer's ne'er troubled with blushes, my dear! 

Would you wed with a Merchant, who'd curse and who'd 

bann 
'Cause he's plagued by his conscience for cheating a man? 
l^ake me, and be sure that my conscience is clear. 
For a Lawyer's ne'er troubled with conscience, my dear ! 

Would you wed with a Soldier with brain made of fuel. 
Who, defending his honor, is killed in a duel? 
Take me, and such danger you've no need to fear. 
For my honor is not worth defending, my dear! 

Come, wed with a Lawyer! you needn't fear strife. 
For since I have borne with the courts all my life, 
That the Devil can't ruffle my temper, Til swear — 
And I hardly think you could do either, my dear! 



Love and Law. 

A Legend of Boston. 
By John G. Saxe. 

Jack Newman was in love; a common case 
With boys just verging upon manhood's prime, 

When every damsel with a pretty face 

Seems some bright creature from a purer clime, 

Sent by the gods to bless a country town — 

\ pink-cheeked angel in a muslin gown. 
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